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Introduction

In this appeal from a dissolution judgment and decree, Appellant-Husband
argues that the trial court (1) abused its discretion by awarding sole legal and physical
custody of the parties” minor child to Respondent-Wife, (2) abused its discretion by
requiring Appellant-Husband’s parenting time to be supervised, (3) erred in calculating
Appellant-Husband’s child-support obligation, (4) abused its discretion in dividing
property between the parties, (5) made clearly erroneous findings of fact regarding a

witness’s testimony, and (6) abused its discretion by excluding video and text-message
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Grand Cherokee that Wife used during the marriage.?” It further ordered an equal
division of the tax refund from the parties’ 2022 joint tax return.'® Finally, the trial court
made findings allocating the parties’ separate and marital debts and ordered that the
marital debt be shared equally between the parties.”

Husband filed a timely appeal from the judgment and decree.?

Discussion
I.  The trial court abused its discretion by awarding sole legal and physical
custody of the minor child to Wife without addressing all relevant best-
interest factors under Chapter I1I, Section 2(a) of the Community’s Domestic

Relations Code.

Husband first argues that we must reverse the trial court’s custody award
because the trial court based its decision on clearly erroneous findings of fact and erred
as a matter of law by failing to analyze all relevant best-interest factors under Chapter
III, Section 2(a) of the Community’s Domestic Relations Code.?!

The trial court has broad discretion in determining custody and parenting-time

awards, and we review its determinations for an abuse of discretion.? In this context,

the trial court abuses its discretion if it does not consider a relevant factor that should

7 Id. at 13.

18 ]d.

¥d. at1l, 14.

2 Notice of Appeal at 1 (July 3, 2023).

2L A, Br. at 12-29.

22 Nguyen v. Gustafson, 4 Shak A.C. 1, 16 (Jan. 23, 2020).

4 Shak. A.C. 099




have been given significant weight, if it considers and gives significant weight to an

irrelevant or improper factor, or if it commits a clear error of judgment in weighing the

factors that contribute to its decision.??

Chapter III, Section 2(a) of the Community’s Domestic Relations Code states that

the trial court “shall determine custody . . . in accordance with the best interests of the

child,” and it provides that the trial court “shall consider all relevant factors including,

but not limited to,” the 16 factors enumerated within the section:

(1) the capacity and willingness of each parent to ensure that
the child receives adequate care, including but not limited to
providing food, clothing, shelter, medical care, and a safe
living environment. A safe living environment means an

environment free of domestic abuse, substance abuse,

maltreatment, and neglect;

(2) the presence or history of domestic abuse by either
parent, regardless of whether the abuse was directed against
or witnessed by the child;

(3) the capacity and willingness of each parent to follow
visitation and custody orders;

(4) the quality of the relationship between the child and each
parent and the capacity and willingness of the parent to
provide love, affection, guidance, and to continue educating
and raising the child in the child’s culture;

(5) the capacity and willingness of each parent to facilitate
and encourage a close and continuing parent-child
relationship between the child and the other parent, the
capacity and willingness of each parent to keep the other

2 1d.

4 Shak. A.C. 100




parent informed on matters regarding the child, the capacity
and willingness of the parents to place the needs of the child
first and the ability to cooperate with one another for the
sake of the child;

(6) each parent’s maturity and capacity and willingness to
avoid conflict with one another;

(7) the parenting skills of both parents and each parent’s
willingness to accept full parenting responsibilities;

(8) the child’s developmental or special needs and the
capacity and willingness of each parent to meet those needs,
both in the present and in the future;

(9) the interaction and interrelationship of the child with
siblings, extended family, or other people who may
significantly affect the child’s best interests;

(10) the physical, mental, and emotional fitness of the parties
involved, including presence or history of controlled
substance abuse;

(11) the child’s Tribal or cultural background and the Tribal
membership/affiliation of the parent or petitioning party if
other than the parent;

(12) the capacity and willingness of each parent to encourage
school attendance, to be involved in school conferences and
activities, and to take responsibility to ensure school work is
completed;

(13) the length of time the child has lived in a stable home
environment with either or both parents and the desirability
of maintaining continuity;

(14) the permanence, as a family unit, of the existing or
proposed custodial home;
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(15) the reasonable preference of the child, if the Tribal Court
deems the child to be of sufficient age to express preference;

and

(16) the wishes of the child’s parent or parents as to custody.

The trial court stated in its findings of fact that “some of the factors were neutral
as between the parties,” but “several factors were paramount” to its decision.? It went
on to discuss the parties” capacity and willingness to provide adequate care to the joint
child, to follow visitation and custody orders, and to providé love and affection to the
joint child; the parties” maturity and ability to avoid conflict; the parties’ physical,
mental, and emotional fitness; the length of time the joint child had lived in a stable
home environment; and the permanence, as a family unit, of the custodial home.? It is
clear from the trial court’s language that its findings corresponded to best-interest
factors 1, 3, 4, 6, 10, 13, and 14.%

Husband argues that the phrase “shall consider all relevant factors” in the
Domestic Relations Code requires the trial court to analyze every best-interest factor
explicitly, and as such, it erred as a matter of law by failing to address every factor in its

judgment and decree.” Conversely, Wife argues that the trial court must acknowledge

that it considered all relevant best-interest factors but need not make individualized

2 Judgment & Decree at 4, I 18.

% Id. at 4-6, 1 18(a)~(g).

26 See SMS(D)C Domestic Relations Code Ch. ITI, § 2(a)(1), (3), (4), (6), (10), (13), (14).
27 A. Br. at 14.
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findings on each factor.?

The Domestic Relations Code is silent as to whether the trial court must
articulate its findings on every factor. Neither party argues that a tradition or custom of
the Community addresses this issue, and we are not aware of any past decision from
the Tribal Court that would control the outcome here. Thus, we must decide an issue of
first impression: whether Chapter III, Section 2(a) requires the trial court to make
explicit factual findings for each of the best-interest factors in an initial custody
determination. In doing so, we may look to Minnesota state law for persuasive
authority.?

Following a trial, the court’s findings of fact “make definite and certain what the
issues were and how they were decided.”3 Detailed factual findings are important to
appellate review because they provide the appellate court with “a clear understanding
of the basis for the [trial court’s] decision.”* Thus, appellate courts generally will

remand a case when the trial court’s findings of fact are insufficient.?> Although there

2 R.Br.at 11.

2 See Resolution 11-14-95-003 Jurisdictional Amendment, § V.

8 Midway Mobile Home Mart, Inc. v. City of Fridley, 135 N.W.2d 199, 202 (Minn. 1965).
S]d.

%2 See, e.g., Moylan v. Moylan, 384 N.W.2d 859, 865 (Minn. 1986) (reversing and
remanding a child-support modification order where the trial court failed to make
express findings of fact on all appropriate factors); Stich v. Stich, 435 N.W.2d 52, 53
(Minn. 1989) (reversing and remanding a spousal-maintenance award where the trial
court failed to make detailed findings of fact on all relevant factors); Rogge v. Rogge,

4 Shak. A.C. 103













discretion by failing to address these factors. We disagree.

The Code requires the trial court to consider all relevant factors in its analysis of
the child’s best interest.* Thus, the trial court’s omission of irrelevant factors is not
contrary to the Code’s express language. Again, we note that it is best practice for the
trial court to state that it found a best-interest factor to be irrelevant. But failure to do so
is not an abuse of discretion where, as here, a factor clearly does not apply to the child’s
present circumstances.

Third, Wife’s arguments suggest that the trial court need not specify which best-
interest factors it found to be neutral. For example, regarding the parties” wishes as to
custody, Wife asserts, “The tribal court did not make specific findings on this factor,
however, it logically follows that after the tribal court began its analysis by stating that
‘some of the factors were neutral,’ . . . it likely found this factor to be neutral at
minimum.”# As an error-correcting court, we cannot make this assumption. It is not
appropriate for an appellate court to speculate as to the weight the trial court gave to
each factor.

Although the trial court does not abuse its discretion by declining to analyze
irrelevant factors, it does abuse its discretion by failing to address relevant factors it

found to be neutral. Custody decisions have a significant impact on the parties’ lives,

4 SMS(D)C Domestic Relations Code Ch. I1I, § 2(a).
4 R. Br. at 34; see SMS(D)C Domestic Relations Code Ch. 111, § 2(a)(16).
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and the trial court’s best-interest findings help the parties to understand how it reached

its decision. The findings also aid appellate courts in reviewing the weight given to each

factor. Therefore, the trial court must explicitly state that it found a factor to be neutral.
II.  The trial court abused its discretion by requiring Husband’s parenting time to

be supervised without making a finding of endangerment under Chapter III,

Section 3(a) of the Community’s Domestic Relations Code.

Next, Husband challenges the trial court’s decision to grant him supervised
parenting time. He argues that the trial court abused its discretion by failing to make a
finding of endangerment in support of its decision to restrict his parenting time.*

The trial court stated in its findings of fact on this issue, “[Wife] proposed
supervised visitation twice per week. The Court will honor the proposal of [Wife], as
the sole custodian of the joint minor child.”# It awarded Husband two supervised
parenting-time visits per week for two hours per visit, allowing less restrictive visitation
at Wife’s discretion.™® A review of the trial court’s previous orders reveals that it relied
on similar reasoning to require supervised parenting time before trial. It first granted
supervised parenting time to Husband in November 2022 after he moved for
temporary, unsupervised parenting time. There, the trial court stated:

[TThe Court has received no compelling evidence that it would be

in the best interest of the Child to issue an order that the Child
should suddenly live with [Husband] for 48 hours per week while

4 A. Br. at 29-32.
4 Judgment & Decree at 7, ] 20.
50 1d, at 12, 1 4.
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this action proceeds and a final custody determination is made.
[Wife] has offered [Husband] supervised visits with the Child that
will allow [Husband] and the Child to meet and get to know one
another gradually, perhaps building up to the relationship and the
custody determination that [Husband] desires.®
Husband moved for unsupervised parenting time again in February 2023. The trial
court denied the motion because it was filed after the deadline provided in the
scheduling order.%

As we previously noted, we apply the abuse-of-discretion standard to the trial
court’s parenting-time decisions.’® Under this standard, we review the trial court’s
findings of fact for clear error and its conclusions of law de novo.%

Chapter III, Section 3(a) of the Community’s Domestic Relations Code governs
the restriction of a noncustodial parent’s visitation:

If the Tribal Court finds, after a hearing, that visitation is likely to
endanger the child’s physical or emotional health or impair the
child’s emotional development, the Tribal Court shall restrict
visitation by the noncustodial parent as to time, place, duration, or
supervision and may deny visitation entirely, as the circumstances
warrant.

Husband contends that this section requires the court to make a finding of

endangerment before it imposes supervision or other restrictions on parenting time 5

51 Order at 4 (Nov. 4, 2022).

52 Order at 4 (Mar. 8, 2023).

5 Nguyen, 4 Shak A.C. at 16.

5 Johnson v. Brooks-Johnson, 4 Shak. A.C. 62, 66 (Oct. 16, 2023).
5 A. Br. at 29-30.
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He argues that the trial court’s decision must be reversed because the trial court did not
make an endangerment finding and the record does not support such a finding.5¢ Wife
disagrees, arguing that the trial court’s analysis of several best-interest factors in its
custody findings were sufficient to establish endangerment.”

We conclude that Husband’s argument merits relief. The trial court never found
that unsupervised parenting time would endanger K.J.C.; rather, it explicitly based its
parenting-time award on Wife’s proposed schedule. While Wife is correct that several of
the trial court’s custody findings would be relevant to the issues of parenting time and
endangerment, the trial court did not state that these findings established
endangerment, incorporate the custody findings into its parenting-time analysis, or
indicate that it considered the custody findings when determining the parenting-time
award. We cannot reweigh the evidence ourselves, nor can we assume that the trial
court found endangerment where it does not explicitly state so. We therefore reverse
the trial court’s parenting-time award and remand the case for the trial court to issue
findings on the issue of endangerment.®

III.  The trial court did not err in determining Husband’s child-support obligation.

5% Jd. at 30-32.

* R. Br. at 35-36.

5% We do not disturb the existing parent-time schedule, but urge the trial court to
quickly address the endangerment issue so that if there is no finding of endangerment,
Husband's parenting time can be adjusted.
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Next, Husband argues that the trial court erred by failing to impute income to Wife
in its guidelines child-support calculation, by awarding retroactive child support to Wife,
and by adjusting the child-support award for inflation.® We address each argument in
turn.

A. The trial court did not err by failing to impute income to Wife.

Husband first argues that the trial court erred by failing to impute income to
Wife for the purposes of its guidelines child-support calculation.®® He contends that this
error requires us to reverse and remand for the trial court to impute potential income to
Wife and recalculate its child-support award.®* We disagree.

A trial court’s determination of income is a finding of fact that appellafe courts
review for clear error.® Findings of fact are clearly erroneous if they are “manifestly

contrary to the weight of the evidence or not reasonably supported by the evidence as a

% A. Br. at 32-37.

% Id. at 32-34.

61 Id. at 34.

62 Newstrand v. Arend, 869 N.W.2d 681, 685 (Minn. Ct. App. 2015).
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complied with the Domestic Relations Code by declining to impute potential income to
her.”

The trial court found that Wife’s projected net income for July 2023 onward was
$1,245 per month.” This finding was based on Wife’s testimony regarding a Certified
Peer Recovery Specialist position that would begin after the dissolution trial.”2 Again,
this finding was supported by the record and was not clearly erroneous.

Wife testified that the part-time, remote position would allow her to avoid the
cost of childcare.” For all practical purposes, this means that Wife will remain a full-
time stay-at-home mother while also earning income through part-time employment.
As such, the Code precludes the trial court from imputing potential income to Wife
until the circumstances change.

B. The trial court did not err by awarding retroactive child support to Wife.

Husband claims that the Community’s Domestic Relations Code does not
provide for retroactive awards of child support.”* He relies on the Code’s child-support
modification provision to argue that child support may only be awarded from the date

the petitioning party serves notice on the other party, and thus, the trial court erred by

70 See SMS(D)C Domestic Relations Code Ch. II, § 7(c)(1)(iv).
7t Judgment & Decree at 8.

72Tr. at 237:18-240:3.

73 Id. at 239:19, 240:5-14.

74 A. Br. at 34.
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awarding child support prior to October 5, 2022, the date of Wife's first request for child
support.”> We are not persuaded.

The Community’s Domestic Relations Code does not address whether an initial
award of child support may be made retroactive to the date of the child’s birth. But
Minnesota law provides persuasive authority on this issue. The Minnesota Supreme
Court affirmed that “a parent’s obligation to support his child commences with the
child’s birth.”” Subsequent caselaw has established that courts may award retroactive
child support as part of a final dissolution order, and courts may order child support
retroactive to the date of the parents’ separation.” Husband does not provide any
authority from the Community or the State that contradicts these principles. We
therefore conclude that the trial court did not err in awarding child support retroactive
to the child’s birth.

C. The trial court did not err by adjusting the child-support award for inflation.

The trial court noted its past practice to adjust the guidelines child-support
amounts for inflation, and it did so in this case.” Husband argues that the trial court

erred because the Domestic Relations Code does not authorize this adjustment as an

75 Id. at 34-35; see SMS(D)C Domestic Relations Code Ch. I, § 7(1)(3).

76 Jacobs v. Jacobs, 309 N.W.2d 303, 305 (Minn. 1981).

77 See In re Support of ] M.K., 507 N.W.2d 459, 461 (Minn. Ct. App. 1993); Korf v. Korf, 553
N.W.2d 706, 710-11 (Minn. Ct. App. 1996).

78 Judgment & Decree at 8, 12.
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upward departure or as a cost-of-living adjustment.” We disagree; the trial court’s
practice of adjusting for inflation does not constitute an upward departure and is in line
with the principles of equity and fairness that underlie cost-of-living adjustments.

Child-support awards are calculated using the guidelines matrix in Chapter II of
the Code.® The Code provides for biennial, compounded cost-of-living adjustments to
be applied to the non-custodial parent’s adjusted child-support obligation.® These
adjustments are based on a change in the cost of living as determined by the Bureau of
Labor Statistics.®? The cost-of-living provision does not explicitly state whether the court
may apply such adjustments to an initial child-support award, so we turn to the canons
of statutory interpretation to resolve this issue.

Statutory interpretation is a question of law we review de 10v0.% “The object of all
statutory interprétation is to ascertain and effectuate the intention of the Legislature.”%
In doing so, we first examine whether the statutory language is “clear and free from all

ambiguity.”® If the statute is unambiguous, we “decline to explore its spirit or

7 A. Br. at 35-37; see SMS(D)C Domestic Relations Code Ch. II, § 7(i)-(k).

8 SMS(D)C Domestic Relations Code Ch. 11, § 7(d).

8 1d. at § 7(k).

82 Id.

8 See Stopp v. LSI, 1 Shak. A.C. 29, 30 (Jan. 29, 1996) (reviewing the trial court’s
interpretation of law de novo).

8 Cocchiarella v. Driggs, 884 N.W.2d 621, 624 (Minn. 2016).

8 Id.
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purpose” and instead apply its plain language.® Conversely, we must look beyond the
plain language of the statute when its meaning is ambiguous and a literal interpretation
“leads to absurd results or unreasonable results which utterly depart from the purpose
of the statute.”®

The last time the General Council amended the child-support matrix was in
February 2016.5 Since then, the cost of living has continued to rise dramatically without
further amendment to the guidelines matrix. Children who are subject to child-support
proceedings in 2023 should receive a comparable level of support to children who were
subject to child-support proceedings in previous years that are automatically adjusted
for inflation biennially. The only way for the trial court to ensure this level of support is
to continue its practice of adjusting the guidelines child-support amount for inflation.

Although this practice is not explicitly contemplated in the cost-of-living
provision, a strict interpretation of its terms would lead to an unreasonable result that
deviates from the General Council’s clear intent to ensure that child-support awards
remain reasonable and fair as the cost of living increases over time. Therefore, we
conclude that the Code must be interpreted to allow the trial court to account for cost-

of-living adjustments from the guidelines matrix in its initial child-support awards.

86 Id.
87 Wegener v. Comm’r of Revenue, 505 N.W.2d 612, 617 (Minn. 1993).
88 See General Council Resolution No. 11-10-15-002.
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Such adjustments are not upward departures of the type the Code prohibits and are
consistent with the best interests of the children under our jurisdiction.
IV.  The trial court did not abuse its discretion in dividing the parties’ property.

Next, Husband challenges the trial court’s decisions regarding the division of
property between Husband and Wife. He first argues that the trial court abused its
discretion by dividing two sums equally between the parties: the proceeds from the sale
of a Jeep Grand Cherokee and the refund from the parties’ 2022 joint tax return.®
Husband primarily relies on Chapter II, Section 5 of the Domestic Relations Code,
which governs the division of property in dissolution proceedings. This section
provides that per-capita payments are the separate property of a Tribal Member and are
not marital property.® Husband appears to argue that the vehicle-sale proceeds and tax
refund should be considered his separate property because he purchased the vehicle
and paid taxes with his per-capita income.”

The trial court has “broad discretion in evaluating and dividing property in a

marital dissolution,” and we review its decision for an abuse of that discretion.”? We

8 A. Br. at 37-39; see Judgment & Decree at 10, ] 36, 11, ] 40, 13, 11 10, 15.

% SMS(D)C Domestic Relations Code Ch. II, § 5(b), (h).

L A. Br. at 37-39.

92 Stade-Lieske v. Lieske, 3 Shak. A.C. 10, 14 (June 8, 2015) (quotation omitted).
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conclude that our past precedent is dispositive of this issue and hold that the trial court
did not abuse its discretion.

In Stade-Lieske v. Lieske, the trial court awarded several vehicles to a Community-
member spouse because she purchased the vehicles with her per-capita income.” There,
we concluded that this award was not an abuse of the trial court’s discretion, but we
stated in our holding:

Although the Trial Court is correct that per-capita payments
are the separate property of the member under the Code and
Welch [v. Welch, 2 Shak. A.C. 11, 19 (Apr. 15, 2009)], that does
not mean that anything purchased with per-capita payments
during the marriage is separate property. Just as we held in
Welch that maintenance could be awarded out of per-capita
payments, we hold that property purchased with a
member’s per-capita payments is marital property and can
be awarded to the non-member spouse.*

We apply the same reasoning here—the fact that Husband purchased the Jeep
and paid taxes with his per-capita income does not mean that the proceeds from the
Jeep sale or the refund from the parties’ joint tax return are Husband'’s separate
property. Therefore, the trial court did not abuse its discretion by finding that these
amounts were marital property and awarding half of each sum to Wife.

Husband also challenges the trial court’s decision to allocate certain debts to him.

He argues that the debts allocated to him as separate debts were actually marital debts

% 1d. at 27.
% Id. at 28.
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that should have been divided between the parties.?> He further contends that the trial
court did not make appropriate findings to support its allocation of half the marital debt
to Husband.*

The Domestic Relations Code provides that the parties’ marital property is liable
for the debts contracted during the marriage by either spouse.”” The trial court must
divide marital property, including debts, equitably upon dissolution.”® Equitable
division of property “provide[s] for a fair, but not necessarily equal, allocation of the
property between the spouses” in a dissolution proceeding.*

Here, the trial court effectuated an equitable division of the parties” debts by
allocating most of the debts to Husband. Husband testified that these debts were the
result of a personal judgment against him and personal loans that he took out and paid
with his per-capita income.'® As an initial matter, the trial court correctly identified that
the personal judgment against Husband was separate debt. The judgment was entered
in June 2017, before the parties’ marriage.!* As for the personal loans, Wife testified that

she was not involved in Husband’s decision to take out these loans and her income was

% A. Br. at 40-41.

% Id. at 41-42.

7 SMS(D)C Domestic Relations Code Ch. II, § 5(b).

% Id. at § 5(c).

% Equitable distribution, Black’s Law Dictionary (11th ed. 2019).
100 Tr, at 46:13-16, 47:3-5, 48:3-5.

101 See Pet. Ex. 13.
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Husband does not specify which text-message exchanges the court erroneously
excluded, but he alleges that they involve Wife making sexual advances toward
Husband.!’® He argues that trial court abused its discretion by excluding this evidence
because it rebuts Wife’s claims of domestic violence and proves that the parties can
communicate and co-parent.!16

We review the trial court’s evidentiary rulings for an abuse of discretion.!” Even
if the trial court abused its discretion in excluding evidence, we will reverse its decision
only if the evidence “might have reasonably changed the result of the trial.”"

The Community’s Rules of Civil Procedure establish that the Federal Rules of
Evidence apply to Tribal Court actions.!*® The Federal Rules of Evidence provide that
relevant evidence is generally admissible, but courts may exclude evidence when its
probative value is substantially outweighed by the danger of unfair prejudice or
needlessly presenting cumulative evidence, among other dangers.'

We conclude that the probative value of Husband’s video recordings was
minimal and was substantially outweighed by its prejudicial and cumulative nature.

The testimony given at trial was more than sufficient to establish that both parties

15 1d, at 46.

116 Id, at 46-47.

117 Kostelnik v. Little Six, Inc., 1 Shak. A.C. 92, 100 (Mar. 17, 1998).
118 Id'

19 SMS(D)C R. Civ. P. 27.

120 Fed. R. Evid. 402, 403.
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previously struggled with substance-abuse and mental-health issues. Furthermore, we
conclude that Husband'’s text-message evidence does not meet the baseline threshold of
relevance.'”! Wife’s consent to and pursuit of a sexual relationship with Husband does
not negate the possibility that Wife also experienced domestic abuse in the relationship
and is wholly irrelevant to the issues of custody and parenting time. In sum, the trial
court did not abuse its discretion in excluding Husband’s evidence.

It therefore is ordered that the decision of the trial court is affirmed in part,

reversed in part, and remanded for further findings consistent with this opinion.

/ _
Dated: December 28, 2023 V AN _*%D%"\—

Judge V@nya S. Hggen

Terry Mason Moore

(o (Mt =

Pro Tem Judge Andrew Adams III

121 See Fed. R. Evid. 401 (“Evidence is relevant if it has any tendency to make a fact more
or less probable than it would be without the evidence and the fact is of consequence in
determining the action.”).
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