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The Appellant; David A Koche.riqptfer, v;,as empfoy�d b,y the Shakopee 1Yid!:iWaka11tor1 
Siou� {I)akofa) Gomqiunity (''the Comm.,ttJiieyii;) as a carpenter. Dut

i

ng his empldyJn�nt, 
he sustained two itjjudes :to hil? back. On Decemp�r 4, 2006j , he w.qs struck on the· back: 
lJy the metal dopr ofa: dnmpsterap<l'w�s unable fo work.fora perio(l ofa:pproxlmately 
two Md Me�lialf mqnths, He: returned tp work on February io, '.ib07, ·and pn that day 
was again itijUred while h.e Wflil llfling heayy f4r»iti;lr.¢. Thereafter, he, was. seen py a 
t'lt1-mbet· of health c1:tre. providers� som�. t!f'\vbomfe1fwtthfrr the definition PrtJ\n approved· 
1
1h\:1althc cat¢· 'pro.videfi: under sectibn-D,5. of the Workers' C.omp:ensatfon Qrdinanoe of 
the Sha�pp¢ei<lvlilewakaritqn 'SiotiK(Dakof�) Commt.t1J.ify («tlie·QrpJnanct'), and some of 
whctni dfd; not, th.1(jpg;the Appelhinfs: course offrea,tment, .dl$agr.eemeI1t,s: arose hetween 
Him i;m<l some, of the medJcml professio.11aJs who were tf:eati�g him. Eyenf4..1fty" th\;t 
Admint�t(ator- dls¢orifinued pa,ymertt .othis benefits; ;asserting, that(i)'the Appetlant hijd 
fail¢d to. riooper;Jte With reasonable medic�l or voc�fipx,al t<4habii1tatim;i; as· re:qtdred by 
se�Jipn.P.3 .d;.5 of the Orc:lin.anc_e, arid (ti) th!),tthe pain ,the ,A.pp�ll�nt was expert�nqfog 
:ivas due to a pi.:¢"-exitting copdUion. andtfferefon� was ¢X:qluded frqm cQnJ.lJ¢lisation und�r 
sGctlon G,3'.n .. ortlte Ordinance. tMn, ·in June,, 2007,, th� ApJj'e

l

iant's ernpJl)yroentwas 
termip:11ted by the C�mmunity .ort. the grdQnds of misc!:mdtrc� :Md thereafl:.er the 
Administrator Mserted that comp_etisation, also ·should be. dei:iied because of that 
J'riisconilt1m,, under,seqtion D.3 ,d;'.2 ofth¢, Ordinance. 

the Appellant sought review of tlre A:dmini$fratpes: decisions before _a Hearing 
Examiner, tmdersection F.7. oftheOrdinattce; The .. Heari\:tg Exilminer el¢.¢ted to review 
,the mattetbasedonthewrittehrecord, without con4ucting a hearing, aSis her,prerogative 
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under the; Ordinance� and on :Augu�t t/.2, 2007 she .affirmed the-Admlnistrator;sdenial of 
bert�fits. She conc.lu:ded tli�t the Appellant1s QngQfogpain,was a resµltota pi;e-existing 
c.ondifion, and' therefore s.he did not reath either- the l�sue relatrrig to the A,pp�llant' s·
alleged failure to Cboperrttewith a re�sofHtb}y rehabilitation program or th¢ issue relating
to his· fermilmtion for misconduct The I:Iea;r.trufEx:amhiersaid:

. . .. 

Th� tinditigs on thefAppella!lt'sJ l�"'.i5�06Jvmrr, which pred�te the.2.--2.0"07 injury, 
as well as th� findfogs :oti the 3�f3.:011vIIU clearly show preexisting J:leg¢netatiVe 
cbnditibns ih Emp}oy�e1s. lpmbar spine. Nb aquiecvenebtal fractures were s.een 
on e.itJier},lflU. Tbe pre and post '.2�2p'"oj: WU'Sare vfr}:µf!Ily Jd�_�ti'ttalthough the 
Written descriptfonsJn the reporls:yEtry sHBbtly due to:tfre; wordi)}g; choices bfthe 
physiciarfs reading me film.Si • 

Dr: Shert:11I1_n. his '[sfoJ s�9·.;07 repqrt ppihed that Employe� .ha$,- pte'eii-stlhg 
conditfons; Tn ·ti1e- :foro,pat $pitter ·which. may h�ye b;;:ert aggra'.vated ·011 ,'.l�2Dr.07' 
c�u$frtg symptbms of pa:in·r· 1,'his qpJnkm is conststent. wjtl,i th�' 'MRI findings 
noted above, • • 

In Ughtor-iheE;mpi'oyee�·s.pree,a:,t_iog underlying deg_eneratlve-: c(:}11ditions of the 
lumhar·spine apd Jq$;¢Iatity bf:Ordinµnc� C,3.Jf., Empfoyee1 sclahn is. denied artd
the ClaimPelitionJs dismissed. • ·- • 

From this decision., the Appellanrfiled a tirnely appe�l wfrh this Court- llQder-._sectlon F.8. 
oflh.e OtclirrancJ�, butfor reasons that��- not altog�ther clearthe reciordihthi•smafter was 
riot fozwarded to the Court iJntH January 24, 200'7, 

The re,�i:ml qn appeal is fairly volurp'inoµs. lt 1s comprf�ed of medical records ft9m. a 
number ofthe'.persot:rn and e:ntiHes with :Whom, the Appellant consµlt�d, correspondence 
between the AppeUanl atid the; Administrator; 4nd the Appella.ntfa affida.vi:ts and 
argurn�nt ct>rtcernlrj� those afher docum�nts; 

Having, reviewed the, record, th¢ Court 1nust olrs�rve tbanh� Appellant's afftd1i\ilts, and 
argµmt:!nls. ar,e; in many: places- vet,Y . dffffotilt ttf follow, Bt:tt il is .a.t )Ela-st -clear that li_e 
c_ontefids, that t11e pa}h h�- experienced after :Febwaw 201 ,Z007was µqf a .f(:lSJ.dt ofa. pre .. 
r:i>i:fa(ing cor1clltfon, and that he did tit>t fail' fo coQ:tply ·with tensonable reMoilitatlv� 
reqµir�ment$, 

•• 

Tlre Court?s tole 'in. an �ppe!il pf thJs, sort. is lhriitec,t • Under the Otdi:nance, the .Court 
pa,mot reverse; the '.Heating Exan:iiner�s factual findings� Se;ctfrm F;t. or the .Ordinc1,nce, 
provides, 

F.L A.f!peaf. There shall QI.'¼ no' further .review of"faotua1 decisfons made f?,y a 
hmrrin,g exantlner. A decision ·by a he�dng _ examiner corrcerru:ng l!:lgal issues, 
whi:ither ti1e result of: an �vldent!ary hearing: or mo:te; may' be appealed by eltl,1er 
pmfy to. the SfiakopeeMdewakaqtcin' Sioux (Dakofa) Judicial ·court,, The appe&I 
must be filed with the-Judicial Court in Writing within 30 days. of-the:-date of the 
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appeal )m.� iMit he serve9 pn all parties. The JUditial Court may remand, fhe 
nfatteffbthe headtig examfner for adciitibnal factual detern:lit1atior1s'iftbe Judfoial 
Opmt .detemtlhes H�Elt Jhe factual record Js Inadequate; The. decision of the 
Judfoiat·couttJiha11 be final 

Hbwevi;:r, the Court does.·:h�:ve the authority· �11d the\ tesportsihiliW to review the Hearh;1g 
Examiher"s qoncfustoils cirlawi :ana µs ls noted, above, Ms the author1ty to j�temanci the 
m;itt�r ttnhe hearing �).C�rtdner rot addffitmal 'fEt,ctual determina.titms ift&e. Judicial Court 
determine�jhattheJacfual;recwd is frtadequate'\ 

l]p.orf due: ¢obsider�tip1.1.,. the Ctiurt ha.s conpluded' that a -remarid in this: matter Js 
a.pprnprii1.t�; because althot,tgh. fbet Bearing Bx&n.ifo,er fbulid that tlle Appellant's 
ct.mdi:tfon,.as shown: in ffo:ttwo:.MRJ:'s, ·clid not appreci'�ply en.an:$� ffom'D1;1c�tnbet, .2006 
to.Ma.rel\; 2007, th�,ij§grln$ E�lner cl\d not,. in, the Cot!rt's :view, make·,suffi•tlintJy 
speci:fi'Y; ,firtdlngs that· tie '.the :Appptlartf's pre ... exjstlng condiffon tQ the pafo: that t4e
Ap•pillarlt as�E)(tecHy exp.eriertced: �aJl�r February ·20,., 20t'rt ln adi:Ution, 111 the Court's 
vhi�, th9 Eearlng Ei�min�r and :the. AdlllinisttatPr appear to h1tv�: :ignored a, pertinent 
pfovision.ofthe Orofoance, $(:)ctron CA. ofthe Ordfoanceptdvides: 

c�. Coverag_e 'iu Case'$ of Prior or Siibseq1ie1it 1;,fiirles, In cases ofmµltiple 
p�mmal lijjudesi lfan Jnjµry sustained ctuiI1:1$th� CO}li'Se Qfemployrnenfwitfr arr 
EmpJqyer i� th¢ mat�rhil or piirt,cipal cause of th$ Eroployeern disa.qilitY pr need 
tor medical tr�µ.tlll¢ilt, the Emplpy,ersbaU he. liable ,f.Qr; �lL b�nefits lo whiph the 
Eipplt>yee may he eIJ!:\tled\1:t1der0tMs Or�in';me.e. :ti?nn,'irijury sus.t�ihed Suring ip.e 
course of empJpymenl with an: 'Employet is not the materfal or principal tai.ise of 
the'Ettiployee,s dis;abl

l

ify ot need'Jor mediqal treatment; the; Employer shaU :not 
be Ha,pJ13 for- any benefits ,under ·this Orgi11a:11.ce; Ih the event .of' a dispute 
cnncerning apportltiilment, a. neutral .. physician shalt . be. ··appointed . by the

.. Ad'mtnlstrator: and.,the opit1ion off he neutral physicifan, shnU be bi'rtdJng on' the
Employee artfftlieEmpfoyer, 

• • 

�mp1�asis suppffe�), 

ftete
1 
tile Court ts ofJhe,view that Jhe • pre:�(;lxisting: conc:Utip.n Jfiat the Heru:i11g,E.xam1ner 

fou�d, bJ1�¢d Upon her nwi�w ot the Appelfont1:s :MR1Ts;,sho4l#,b�.lnterpreted as.a prior 
''irtjµry". 1'Jlet¢.fbre th'e• Admirti'stratc>r should haye: appohfted a Hneµtra:t physi'ci'an?' to 
�xamh1e the App�lla.nt a'ttd his m�.cUc,il x�cotds 10· detflf.tri�ne whether; ·:given the 
Appell�ne;s pte�exi'sHng cq11ditkm M 'itfa-reve.al:ed by tlle:MR.I1s and, other evidence.f, the 
pte:-exlsting\ppndlttorr'cts the· maJ(;}tfal br principal causI:i·ofthe•:Employee'& disability". 

Ths3 Court therefore remands this matter to the Admi11istrat9r with htstmctions. t,bat a 
neufrf!l physician Be appointeg, to make thatdetermir14,ticnt Ifthatphyslci'a.n 's conch.ides 
that, ht fact1 th�: 'A,p:p:eUant':s 'Febt11acy' 2Q, 2007 'injury lik¢l'y Was .not '"the material or 
principal c·ause" of hf� dls�biUty� then un4er the • Ordinance thfa matter is at 1U1 .end 
because th�. neu.ttal physici�n1S f

i

ndfogs are "binding on the, Ert:1pJrjyee and the 
Bmployer1't under sec:tfort CA. of the Ordinance, If1 on the other' hand, the neutral 
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physician.1.s finding; is; tha J the' .Appellant::� pte;-existlrfg conditiou lik�ly is iiot "the 
matedal or pf1nciptH cause'' qfJiis :di.sabfiity, then: fort}l�r ,pro<'.!eedlrrgs will be n(lcessary 
before the HeaJing;Exttminer concernirig the oontentfons of the Adtninisttator<that were 
not dealtwithinthe Hearing Ex'aminer/s A , t22,. 26b7 decisio . . .  . . . . . '. . . ':·.,:.\ . .  • . . . ,. • . 

·: 

March 11,2008. 
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