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SIOUX (DAKOTA) COMMUNITY
(DAK Y COMMUNI LYNNEA A FEHC‘” A
al anmnOUHf' ’
David A. Kochendorfer,
Employee,
V5.
Shakopee Mdewakanton Sioux Community ‘Worker’s Compensatmn Appeal
Court, File No, 603-08
Employer, |

o U .

Berkley Risk Administrators: Conipany,

Administrator,

The Appellant; David A. Kochendorfer, was employed by the: Shakopee: Mdewakanton
Sioux (Dakota) Commumty ('the:Community”) as a carpenter. Dufing his employment
he-sustained two mjunes fo his; back. On December 4, 2006; he was:striick on the:back
by the metal dopr of a dumpster and was unable to work for-a period -of approximately
two. and ore-half months, He returned to work on February 20, 2007, and on that day
was: again: injured. While' hs was Tifting heavy furnitirs, Thereafter, lie wis Seen by -a
nifbér of health:care: prowders some-of whom féll-within the definition on an approved
“ligalth carg prowde “under section D5, of the-Workers' Compensation Ordinange of
the Shakopes Mdéwakanton Sioux (Dakota) Community (“t
whonidid not. During the Appellant's tourse: of treatment, disigreements aross between
him and some of the medicil professionals: who. were treatmg hini Eventuaﬂy, the
Adtrinistrator discoritinued payment of his benefits, asserting, th :
failed to cooperate ‘with reasonable mediesl or vocational reha 1tatmn as requlred by
section D, 3.d.5 of the Ordinands, and (i) that the pain the Appellant Was: experiencing
was due to a pre ng:condition.aind therefore was.excludéd from comperigation under
section C.3.n. of the Ordinance, 'Then, in June, 2007, the Appellant’s employmient-was
terminated by the Community on. the grounds of misconduct, #nd thereafter the
Administrator asserted: that compensation: also ‘should be denied because of that
miiscoridict, under-section D.3.d.2 of the Ofdinance.

Tlie Appellant sought review of the Administrator’s décisions before a. Hearmg
Exaninier, under section F.7. of the Ordinasice. The: Hearing Exammer elected to review
the matter basedon the written record, without conducting a hearing, s is her prerogative
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—
(@}
D

o IV IS e b P




under the: Ordinarice, and on -August 22; 2007 shie affirmed the- Administrator’s:denial of
bienefits. She concluded that thie Appellant’s ongping: pam Wwas a result-of'a pre-existing
condition, aiid therefore: she' did not reach -either the: issue relating: to. the Appellant’s
alleged failure to cooperate-with a reasonably relabilitation program or the issie relating
to his termination for wiisconduct. The Hearing Exaitier said:

The findirigs on the [Appellant’s] 12-6-06 MRT, which predate the 2-20-07 injury,
as well as the findings o the:3:13-07 MR1 clearly show preexisting depenerative

,cOndxtlons in Employee s 1umbar spme No acute Vertebral fraotures were seen

‘writterr descrxptlons in the reports vary shghtly due to: the wordmg chmces of thie
pliysicians reading the films,

Dr: -Sherman his [sic] _5:
j_condltions in the Tumbar _‘_pme Which. may have been dggravated :on !
causing symptoms of pain; This-opinion 1§ consistent with the MRT ﬁndmgs
noted above,

In light of the: Employeé’s. preexisting underlymg degenerafive-conditions of the
luthibar- spine-and the:clarity of:Ordinance C.3.n., Employee’s:claim is denied and
tlie Claim Petition is dismissed,

Fror:this-decision, the Appeilant filed a timely appeal with this Court under section F.8.
of the Ordinatice, butfor-reasons that are not altogether clear tlie record in this:matter was
Tiot forwarded to-the Court imtil January 24, 2007,

The record on appes! is fairly voluminous. It 1§ comprised of medical records from a
fimber of the:persons and. entities with whom the. Appellant consulted, correspondence
betiveeit the Appellant and the Administrator; and the Appellant’s affidavits and
argument concerning those other documeits:

Having reviewed the record, the:Cotirt must observe that the Appellant’s affidavits and
arpuments are in mdny places very difficilt to. follow. But it is at léast clear that tie
contends that thepain he experienced:after February 20, 2007 -was nof a result-of a pres
exlstzng condition; and that he did rot. fail o comply ‘with reasonable: réhabilitative
requirements;

The Court’s role in an appeal of this sort.is limited: Under the Ordinance, the Court

cannot reverse thie Hearing Bxaminer’s factual findings: Section F.8. of thie ‘Ordinance.

provides:

F.I Appeal. There shall be no: further review of factual decisions made by a
liearing examinier. A decision by a hearing examiner concerning legal issies,

whether-the.result of an evidenttary héaring or more, may be appealed by exther

party-to the Shakopee: Mdewakantor Sioux: (Dakota) Judicial Court. The appeal
must be filed with the-Jidicial Court in writing within. 30 days. of the date of the.

<9507 report opined that Bimployes -has. preexisting,
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appedl ‘and shall be served on &ll parties. The Judicial Court may remand the
imattér to-the hearing examiné: for additional Fictual determinations'if the Judicial
Court detérmines that the factual record is inadeqpate, The decision of the
Judicial Court:shiall be final,

Exammer 'S conclustons of Iaw, and as 1s noted above, has the authonty to rernand the
matter 16 thg hearing: examiner for addmonal_ factudl determinations. if the: Judicial Gourt
determines:that thié factudl record is infidequate™.

Upon due consideration, the Court has concluded that & remand in -this matter is
appropriate, because a]though the Hedring Examiner foulid that the Appellant’
condmon a8 showy in the tWO MRI 5; dxd not appremably change frorn December 2006

! ently
spemfv ﬁndi_‘ﬂ‘ e Appe ihg: énchtlon t0 the pain that the
Appellant assertedly GXperxenced after February 20, 2007. Tn addition, in the Court’s
view, the Hearing Examiner afid: the- Administrator appear to* have ignored a: pertinent
provision.of the Ordinance. Section C.4. of the Ordinance provides:

G C’ovamge in Cases:of Prior or Subsequtent Tnjieries, In ceses of multiple
personal 1n3urxes if an mjury sustdined durmg the course of employment with-an
Employer is the material or prineipal canse of the: EIIIplO}’SG::S disability or need
‘for medical treatment, e Employer-shall be-Jiable |
Employee may be enfitled: uriderthis Ordinance. I injury sustained during the

course of employment with-an Employer is not the material or-principal cauise of

the. Employee s disability or need for medical treatment; the Employer-shall not
be liable for any benefits under this Ordinance. In the Bvent of & dispute
coricerning. _apportioniient, a neutral physician shall be appointed by the
_Adrinistrator, and the opinion of the neutral physician. shall be Binding on: the
Employee and thié Emplwer '

(Emphasis supplied),

Hett, the Court is-of the. view that the pre~ex18tmg condition that the Hearing, Examiner

found, based upon her review of the Appellant's MRI's; should. be mterpreted as .2 prior

anUI'y" Therefore the Administrator stiould. have: appomted a “neutral physxcxan” to’

exantine the Appellant -and his medical récords to determine vwhether; :given the
Appellant’s pre-existing condition as it isrevealed by thie MRPs and other evidence, the
pre-existing;condition “is the: materia) or priticipal cause of the Emiployee’s. disability”,

The Court-therefore: remands this matter to' the Administrator with instructions that a
neutra! physiciin: be-appointed to make that.deterniination. Ifthat physician’s coneludes
‘that, It fact; the Appellant’s February 20, 2007 ‘injury Tikely was not “the material or
:pnncxpal cause” of liis disability; tiien under the Ordinance this matter is at an end
because the neutral physxc:ans findings are “binding on the Employee and the
'Employer” under section: C.4. of the Ordinance. If, on tlie dther hand, the: neutral

v-al‘l bériefits to which the.
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phiysician’s finding is that the: Appellant’s

s pre-existing condition hkely 1§ 1ot “the
material or prmcxpal cause” of his disability, then further proceedings will be necessary

‘before the H nng Exammer concemmg, the contentions of the Administrator that were
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