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‘Leonard Prescott,

Defendarit,

Memorandum-Decision

Dmmgan April 8, 2008 telephonic scheduling-conference; I invifed counsel for
the parties to submit writtén cormimerits as to-whether T shoutd recuse;%ny:sﬁ}ﬁﬁbm.
participating further i this matter”. Texplained that I recently had Iea_;ﬁe_d,.ﬂ'i:z_it
Plaintiff’s attorneys have begun representing certain parties at the Lower Sioux Indian
Community whom 1Lhad represerited:in the recent past; and'whio T believe my: former law
firm?, Jacobson, Buffalo, Magnuson, Anderson.& Hogen, P.C., confinues to-represeit, I
lave had rio dealings of any sort with Plaiitiff’s coutisel concerning theirwork-at-the

Lower Sioux Reservation; but Iraised the matter because I think it is essential for the

! Using;the first-person pronouniin this opinion, though unnsual m_]udlcmlwnung,\wll vastly sirplify the
process of explaining:the situation confronting'me; I therefore; this onge;. will'employ that odd visage;

% At the end of Ocisber, 2007, Tretited as'a shiareholdet in Jacobson, Buffale; Maguuson, Anidersor &
Hogen, P.C.. L-continue; however; to: be of counse] to the firm.




fumctioriing:of this Court; within the:Shakopee Mdewakanton Sioux. Comunity and i
the larger world, to have tratisparency it thé Court’s busitiess,

In response to my suggestion, Defetidant’s coutise] fias stbmitted two letter by efs,
lirging mie to récuse myself, Neither brief actually discusses:thie matter which caused me
to-ask for counsel’s views on my cotitiniied participatior;, but the Defendant’s arguments
and views nonetheless should be addressed:

In the ﬁr'st'fbri‘éﬁ filed onApril 16, 2008, he argues that recusal is appropriatg in
light of several documents:attached to the brief, Amiong the attachments are materials, of
uncertain date but cettainly-anumber of years.old, jr.aﬂe’cﬁn g the then-current staffing of
various Tribal Courts'in Mnmesma (staffing whiich, as a matter of puiblic record, has
significantly changed— Plaintiff’s legal counsel no longer sits on any of the Minnesota
Ttibal Courts), Algo: among the attachments is ammotion:that earlier counsel for the
Defendant filed with this Court, in 1994, seeking the recusal of all then-sitting judges, in

piaceedings captioned In re Leonard Louis Pregoctt Appieal frony 7/1/94 Gaming

Commission Final Otder, Couirt File No. 041-94,

In his second brief; filed on April 30,2008 (actually responding to. the PlAintif’s
Motion foran Oideér to Show Cause, but-also diseussing-whether any of the Cowrt’s.
judges can properly hiear the Motion), the Deferidant.calls attefition to the fact that J udge
‘Vanya Hogen, who joined this Court in February; 2007, represented the Plaintiff, prior to
joining the Coutt, while sle was in private practice with the Faegre & Benson Taw firm.
In light of that fact, and given the totality of the circumstimices , the Defendant argues that
“the.curtent imembers of the Court cannot possibly elaim total independence i this

maiter”;.and therefors asks “that this Conttiot hear PlaintifPs motion or that an outside
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Judge be appointed to'hear this matter:” (Defendant’s April 30, 2008 Memorandiim in
Responise to Plaintiff's Motioii for Ordet to-Show Cause, at-2 —3.)

Having reflected on these arpuments; 1 ain not without sympathyto thie

Defendant’s.views; and if this Court-could; in faet, -appoint otherjudges to hear maffers of"

this sort, Trtight well consider doinig 50, But nieitlier I nor any otherjudge of this Court.
has such power’, and I therefore-am firmly convinced that T should mot recuse myself

In largemeasure, flie Court of Appeals of the Shakopee Mdewakanton Sioux.
(Dakota) Community dealt withi the Defendatit’s argutivents in 1994, in fespoiise t6 the
very motion that Defendant’s present counsel has. atfached to his first brief, Ithink it ig
worth quotiig the Cotirt of Appedls’ fespotise to that motion at some length:

[his Court takes:ver _ ts decisions may" be.
regarded by htlgants, or members ofthe Commumty, or the pub csgenerally,
beingbiased. Butin our-admittedly subjective view; that suggestion, in the cases
‘at b nfounded, An hapsamore. compelliigly, from.an. ObjeQﬁVC

point it is pointless, because, 48 the tial judges correctly concluded, lfrthe

judges of this:Conrt do not hear the [Mr. Prescott’s] cases, there 15116 jiidics:
remedy available to [Mr:, Preseoti] within the Commumty s government;

Itis undemablf’ tiue that; for historical and otherreasons, the size ofthe
barwhich; ss for Tndiai tribe in thisation is relatlvely small and
vho serve tribies:may tend to encotiniter oniganother more fréqusiitls
ps; atforneys in other-areas of* practice. Itis true that i
ofthis Court has: encountered, and may in the-fitfure encounter, 1n,_,1ffelent
contexts, the attortieys who seive as counsel for the [Shakopee Mdewakanton
Szoux Coxnmum' ' Busmess Co

Jud L ¢ the &tforne: .for [the Busmes il and Gammg
'Commxssmn] have attempted tohide this fact. Indeed the facts were the sulijsot
of & formal “Letter of Disclosure”, dated May:31, 1994, which.appears.in the
recotd of tiisumitter:

It also bears roting that {lhiis ‘phenoineron, where otie brmaie Judges has
encountered attorneys: and parties in other contexts, is not one-sided, 1ii these two
cases; One ofthejudges of the Cowrt, Judge Jacobson, in the past served as.co-
counsel, for-a different cHent; with one of thie: attorneys who-represents [Mr:.

Pr: escbtt] Arid before he was appoiiited to this Cotirt, T udge Jacobson dlso
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tepresented [Mr. Prescott] himself; in certain matters unrelated to the. ficts of
these cases, Ata differetit level of cotinection, two of the judges of this Couit,
including the:trial firdge in these cases [Tudge Buffalo], were appointed to the

Court at a time when [Mr, Prescott] was Chairman of the Community.

But nojudge of this Court has evinced any personal bias with respect to
-any:-party to.these eases. None of the judges of the: Court have served as counsel.
10 either party concerning these cases”, nor are any judges a matetial witsss
concerriitig these.cases: And o judge, and o family membier of a fudge; has any
interest in these:cases, financial or otlierwise. Thetefore, thiere clearlyis no
requirenent that any: judge must disqualify himselfunder the provisions of Ruls.
32(b)-of the Ruiles of Civil Procedure.of the Court of the Shakopee Mdewakanton
Sioux Commuity.

But [Mr. Prescott] asserts that, nonetheless, Rule:32(a) of the Rules,
requires.each of us:to disqualify oursélves, because the impartiality of eaclof us
“might bereasonably be questioned”.

We do not agree—for the teasons we have just set foith. But even.ifwe
did agree; the matier-would be moot, because we: cleatly are the only judges
‘which the Community has; and we haye no-power fo-appoint:other or substitute
judges.

Itire: Leonard Louis Prescott, Appeal froni July 1,
1994 Gamiing Cotimission Final Order; and
Prescott v. Shakopee Mdewakanton Sioux (Dakota)
Community Business Coungil, 1 Shak; A.€. 11, at
15— 17 (1995),

The Court of Appeals went on atsome length to parse the Community’s law with respect:
to the nuniber ofjudges who serve on:this Gourt and the manner of their-appointment.
The opinion concluded that the law is unambigious: this Court has 1 maxinitim of thrée
judges;.and neither those judges nor-anyone else has:the:power to appoint additional or

anicillaty judges for any pritposs.

*This:statemenit.certainly was truesin 1995; but as the Defendantnotes, with the appointment of Judge.
Hogen to the Court, it nolonger s truey and‘in ruling as ©.do. witly respect to:my own continued:
participation in this matter I express o opinion with tespeot:to the appropriateness-of Judge Hogen's
participation in any part ofthese proceedings — and since no aspect of the thatter presently is before Judge
Hogen, any argument with respect to that question, by any: party, is both premature and specilative,
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Thie circumstances-that confront me-today-resemble the circumstances that
confronted each of the judges of the Couit thirteen yedrs ago; the history-of iy service
as Mr; Prescott’s legal counsel is unchanged; the Pliaiﬁt'i"ﬁ"sj legal counsel no longer serve

ds judges for any of the tribes that 1 ormy former firm represent, but the Plaintiff’s legal

anyone-else on this Court has t-he;pgwer to-appoint a_"d_;dift'i‘cnal_}j;udgs:s;;-:'I have no-bias
toward or agaimst any party it this miattef; T'have no-finaneial interest in this ratter; anid I
have not participated as legal counsel with respect to any aspect of this matter.

If I wete to recusenyself, the:Plaintiffs motion necessarily would be heard either
by Tudge Buffalo, whose relationship to this miatter is vittually idefitical to my own, of by
Indge:Hogen, who in fact‘ha‘s participated as legal counsel irmatiers ancillary to this
proceeding. Herice, tio purpose whatever would be served by my recusal,

Before ending my disoussion of this mattér, I think it s worth recalling what the
Supreme Court of the State of Minnesota said, when it was diseussing the necessities that
on oceasion regiire judges to decide cises that, in otlier cifcutistatices, they might wish
not'to decide;

~wemist frankly admitthat there is. suchan indirect interest. [in tha case ai bar]

tthat were it possible do 50 wg should all be happy to detlare-ourselves
' o tinciple that no.judps:or

8 ly-or indirectly interested.
[citations onntted] However, Hhiis: prmmple st yield-to the stern necessities of
the.case;and Wher there is no other tribunal that can deterniine the: matter; it is
the duty of the Couttt, which would ordinarily be distualified, to hear aid
defermine the case, however disagreeable it: ay beto doso. The judieial
function-of courts:may not be abdicated even on the grounds of interest when
there is no other court:that cansact.

State ex rel, Gardner v, Holm, 62 No.W, 2d 52, at
53.54 (1954).
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Tdonot cotisider thatT Have-eveti'an indirect interest i this case; and the rélationships

that I-doTiave; or have had, with the Defendant and with the Bluintiff’s counsel, are

miniihal and will notaffect my judgment, Still, for appearances” sake 1 would dearly

loveto recuse'myself. Biit the “stern riecessities™ that-confronted the Gardner Court also

confrontime; andiso I'will hear the Plaintiff’s motion.

May-5, 2008
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