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IN THE COURT OF THE SHAKOPEE MDEWAKANTON JUN 0 9 200y ¢
SIOUX (DAKOTA) COMMUNITY 20Uy, §

LYNNEA A, FERCELL o)
CLEFK OF GOURT

David A. Kochendotfet,
Emmnployee,
vs.
Shakopes Mdewalanton Sioux Commuity Worker’s Compensation Appeal
and
Betkley Risk Admll]lsh'a tors Company,

Administrator,

On April 25,2008, the.Glo

urt i i iriter ruled that the phrase “neiitral plysician”, as it
is used in Seetion 16 Wor ‘

: orkers” Commpensation Ordinance of the | fakopee.
Mdewakanton Sioix ( ty (“the Ordinance™); mesnt riot orily that the appointed
physician must be “an impartial, ligensed, practitioner-of medicine, with iio atfive
engagembrit on eitherside of the dispute in guiestion®, but also:that the physician “will not
beinfluenced in any way by avelationship with thie Community of the Administrator [and

‘theréfore] that the pk 1 should ot hiave been employed by the Commusiity in other
sitilar clalms”. OntMay 16, 2008, the Adsministrator filéd a Motion for Farthor
Clarification-of the, Court’s order. Specifically, the Administeator asked the following

‘three question; _

L. Is the Administrator correct to read a reasonable time it frito the Court’s
instruction?

2. Isthe: Administrator correct to interpret the plirase “otnployed by .. the
Administrator” a being limited it soope to the undersigned Clains Exanincr,
or other pérson in that position?’

waotkets® compensation claims involving the Bmployer?
The Adiinistrator’s stated reason for its requests, and for jts interpretation, reduced to it
esseice, involves the scope of the Administrator’s business.. Tn the materials that
accompanied its motion, the Administrator explained that it “jsa very large; nationwide,
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risk managemetit company; administering nearly 150,000 propérty/casualty and workers’
compengation olanis: for more thari 50,000 clients annyally:” (Administrator’s May 15,
2008 Motionand Memoranidum, at 5.) ‘Urnider these circumstances, the Administrator

sef Would be virtually impossible for the claims examinerwho administers the
Shikopee Mdewkanton Sioux (Dalota) Community’s file to enstire that & given

b an hgs not; at some time in fhe past, performed some service for somie otfier clajms
iifiet, Working for a different client, within the Administrator's firm:

- If the Courtintended its instrtiction to be broader than the Admiinistrator’s
reading of the instriction, then the Administrator could coticeivibly be barred
fromi appointing a physician who has:ever been used by‘the Administrator inarly
past:workers* eompensafion clafm, In that'svent, the Administrator is-concerned
that it would be exceedingly difficult, if niot impossible, to find such a-physician.

Moreover, the Administrator i concerned that it would beexcessively
‘burdefisoniie to even determine whether a giver physician had ever been used by
the Admitnistrator in 4 past workers? compensation:claim: The Adninistédtor Has.
1o way. of unning a computerized rianie ¢lieck'to defermine if it has eyer
previongly used:a given physician, Performing suchi a checle would require

ulling up-and I : _ puterized workers’ cortipensation file;
and physically pulling and looling fito esch.oldsr paper workers' compensation
file, to déterriine which physician performed the independent redical
examination‘in each case, ’

fig irito each figwer com

Ibid, at 5-6.

nistrator suggested that a reasonable ‘-‘lo_‘dkf-baélé"'.peiiodfwould be two to three-
Yyears; and thiat the Joole-back

shotild.include only employment by the: Shakopee:

Y

tty; and/or by the. Comumiuniity’s past and present claims examiners, and'niot
employmient by othier of the Adminisfrator’s clatins: examiners,

I response, the Employee i ﬂﬁs”imatt_fei';is'ilﬁmif’tt'edztwoilg:.t,’tar.;s to the: Court, one dated
May 23, 2008 and one dated:Tune 5, 2008, Iit eaoh, the Employee noted that he receritly
en hospitalized, ard in.gach he argued that a neutral physician, underSection G.4.
Odinanee; should ot be-an “Indeperident Medical Examine:™, The Coutt
understinds the Employee’s contention; fn thisregard, to'misan that the neutral physician
should not also have been used by the Administrator-as an Inidepeiident Medical
Exantiner.in workers® compensation-files — and thiat is the thrust of the Coutt’s April 15,
2008 Order. Biit the questions posed by the Administrator; remain: does the phrase
“neuttal plysieian”, dsitisised i the Ordinance; debarany physician who. at any time
has worked for any clientor any eldimg skamizer of the Administrator?

The Court does niot believe that the Ordinance should be read that broadly. The Court
accepls the:Administrator’s argument that & nile of reasonmust.apply fiere, and tist
sufficient neritéality is. guaranteed if a physician has not iad a connection either witli the
Community’s workers” compensation files or with fhe Commiuiity’s present claims
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examiner for somme finité:previous period, But the Court is not convinced that the “two or
three years™suggested by the Administratog suffices to ensure neutrality. In the Court’s
view, the Neutral Physician-should have been, at least for the previous five years, a
stranper bioth to the Comimunity’s workers' compensation claims and to theperson or
persons presently responsible for handling the Community’s claims:

Actordingly, it is Herewith ORDERED that the Neutral Physicizn appointed in‘this
matter under Section C.4. of the Workers’ Comipensation Ordinance of the Shakopee
Mdewakaniton Sioux Community shallnot have been employed, in connection with any
wotkers® sompensation claims, by the Community or by the claims exaginer who
presently istesponsible for handling the Community’s workers® compensation ¢ldims, for
atleast.the previdus five years.

TJunie.9, 2008
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