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IN THE COURT OF THE
SHAKOPEE MDEWAKANTON SIOUX COMMUNITY

COUNTY OF SCOTT | . STATE OF MINNESOTA

Louise B. Smith, Winifred
S. Feezor, Leonard L.
Prescott, and Patricia A.
Prescott,

Plaintiffs,

vVS.
| Court File No. 038-94
Shakopee Mdewakanton Dakota -
(Sioux) Community Business
Council; Stanley R. Crooks,
Kenneth Anderson, and Darlene
Matta, individually and
jointly, |
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Defendants.

MEMORANDUM AND ORDER

Before Asébciate Judge John E. Jacobson.

This matter came on for hearing by telephone conference call
on February 4, 1994,,..*611_ the Plaintiffs’ motion for a Temporary
Restraining Order. The Plaintiffs were represénted by James H
Cohen, Esg. and Leif E. Rasmussen, Esq.; the Defenﬁants were
represented by Kurt V. Bluedog, Esg. ﬁnd Andrew Small, Esg..

At the conclusion of the hearing, the Court denied the

. Plaintiffs’ Motion. This Memorandum and Order memorializes that

decision.
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In their Complaint, the Plaintiffs assert that over a period

of years the Defendants have ignored the Constitution and Bylaws of

o

ﬁhe Shakopee Mdewakanton | Sioux 'Ccmnunity ("the Community"), the
Indian Civil Rights Act of 1968, 25 U.S.C. §1302 ('19-88.'.) ,‘ and
various other laws of the Community and of the United States, by
allowing persons to participate in the Community’s governmental and
business affairs who are, thé'Plaintiffs.allege, not qualified by
their é.ncestry. to be members of the Community. The Plaintiffs
allege that -s'uch persons ha.ve' been permitted to vote in the

Commum.ty’s General Ct:mnc:.l serve in the chum.ty s government,

vote and participate in the affairs of the Community’s businesses,
| and receive the so-called "per -cap:.'t_.a“ payments which the Community
makes from its Susiné_ss revenues to its members. The Plaintiffs
sought an Order restraining all such activity by "any a;:ld all

unqualified persons“.

'COIJ.IISEJ. for the Community responded bf noting that although
théy had received copies of the Plaiﬁtiffs’- pleadings and
supporting materials late 611 February 3, 1294, the Community had
not at the time of the hearing, béen served with pric':cess; and
counsel argued that the Pla.lntiffs’ supporting materials .were |
sketc:hy, conclusory, and lacked the force that wauld be req'ulred to
justa.fy an Temporary Restraining Order which would have vast
consequences to the Community.

During the course of the hearing, it developed that counsel
- for neither pa:r.'-ty was awaré of any scheduled meetings of 'the

Community’s General Council in the next week > and that no action

b

s

- would be taken to make either "per capita" payments or payments .
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into the minors’ trust before February 12, 1994 (when the 1list

would be finalized for the payments to be made on February 15,

1994). Plaintiffs’ counsel called the Court’s attention to the
fact that a list has been posted at the Community’s governmhent'
center, and that the list contains some seventy names of minors who

may be added on February 15, 1994 to the children for whom funds
are held in trust by the c::mmuﬁity.- The Community’s counsel
responded by argquing that the posting of a list is -par’c_: of a
process whereby cammeni:s are solicited as to a child"s -eligibili_'l:y
' to partic:ipate‘ as a benef iciary of the trust,* and that that ??ucess
should be permitted to run its course.' The Community’s counsel
alsc stéted 'E.':hat the amount paid to the minors’ trust is constant--
that it does no'E change frmn': month to maﬁth depending ﬁpan the

nunber of children who are eligible to participate therein, so the

addition of a child, or seventy children, to the list would make a
difference _ﬁo the trust only 1f and when an added chiid becomes
eighteen ysars. r.".-f. age and is eligible to withdraw funds from the
trust; and in any case, no action on the posted list would take
place before February 14, 1994. I

In '@g ald Welch v. Norman Crooks, No. 003-88 _(éhak. Mdw. Comm.
-ct., decided Déceﬁber'_ls , 1988), this' Court adopt-e'd'the test, for |
préliminary relli_ef, *éstabiished by the United étates Court of
Appeals for the Eighth Circuit in Dataphase | Svstens, Ind. e " Colie -
w, 540 F.2d 109, 114 (8th .Ci_r., .19_81).. '-Undaf that

test, the absence of irreparable harm to the moving party makes the

grant of a Temporary Re-Str-aining Order inapp_ropriate.

. | On the basis of the pleadings and the argument during the
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hearing, the Court denied the Plaintiff’s moti;:n on the grounds
that, whatever may be the Plaintiffs’ likely success on the merits,
they had not demongtrated that any irreparable harm would be worked
if the requested Order were not granted. Specifically, the Court
found that no votes of the General Caunf:.::il-—the law=-making body of
the Community--were scheduled during the ten-day period that the
Order would be effective, no payments would be nade during tha_t_
period, and no commitments ta*. make payments would be made dﬁring
that pericd. -Hence, even if thé Plaintiffs were correct in all
their claims, there was no indication that they would be harmed by
the _abse.nce of a Temporary Restraining Order. |

'I'he. Court then scheduied a hearing on February 10, 1994, 'un

the.'Plaintiffs" request for 'pralimina:y injunctive relief.

ORDER
For the foregoing reasons, the Pla_intiff’ = 'Mction for a
‘Tempcrary Restréining Order 1is denied; and a hearing on the
Plaintiff’s request for preliminary injunctive relief shall
commence at 9:30 a.n. ' February 10, 1994, at the Courtroom of the

Shakopee Mdewakéntﬁn Sioux Community.

- | A‘Fr | ‘4'ﬂ’ -
February 4, 1994 | - ‘[___ ‘g 0 R )
|Jobn E. Jacobso
5 AsSociate Judge
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