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Memorandum Decision and Order

Tn this litigation; the Plaintiff Leonard Prescott seeks reimbirsement from the
Defendants for legal fées that hie inicurred 4t connection with his-defense of sarlier
litigation that the Defendant, Little:Six, Inc. (“LST”), commenced against Mr, Prescott in
October, 1994, ‘The'Defendants-have moved to-dismiss on a varisty of grounds. In the
‘view of the: Court, their motion must be granted: Mr. Prescott’s complaint-against 1.SI is
‘barred by the:doctrine-of claim preclusion, and as to the other Défendants it is barred by
the doctnne of sovereign immunity;

History of the Litigation

The litigation for which Mr, Prescott is seeking his attorneys’ fees was

cothmenced by LST in 1994. It continued for nearly six years. Ini the litigation, 1.SI




sotight money damages from Mr. Prescott for certain dctions thiat he took, or was alleged
to have taken; during His tenure as Chairman of LSI’s Board of Directors. The litigation
ended ih 2000, when the Shakopee Mdewakanton Sioux (Dakota) Community Court of
Appeals concluded that Mr. Prescott was protected by the doctrine of qualified immunity
with respect to:most of LSI’s claims, and that as to the reniainder he was entitled to

surmmary judgment, Little-Six, Inc.. et a. v, Prescott and Johnson, 1 Shak. A.C. 157

(2000) (“Prescott and Johnson™),

Atthe end of its opinion in Prescott and Johngon, the Conrt'of Appeals stated —

The parties'to this Jitigation are to bear their own costs and fées. Key Troiiic
Corp. v, United States, 511 U.S. 809, 814 (1994) (parties normally bear own costs
and fees); Legdl Services of Northern Califorriiav. Amett, 114 F.3d 135, 141 "
Cir. 1997)(even where statiite provides attomney fees for pevailing party,
prevailing defendant onily awarded attorney fees if claim. is frivolous,
tiniredsonable, or:grovindless).

Little '?Si'x,-:.Inc.; et a.v, Prescott and Johnson, 1
Shak. A.C. 157, 172 (2000),

Both before and after the Court of Appeals’ decision in Prescott and Johnson,

other litigation between LS and Mr: Prescott also-was taking place, Specifically;in

1999, the Court of Appeals decided In re Leonard Prescott Appeal from 7/1/94 Gaming

Commission Final Order, 1 Shak.A.C. 146 (1999) (“Gaming Commission Appeal™),

upholding the 'S,haigop.e__sf Mdewakanton Sioux (Dakota) Gaming Commission’s
revosation, in 1994,:6f Mr: Prescott’ Temporary Employment Avitliorization, Following
that Court.of Appeals decision, LSI apain sued Mr; Prescott in this: Court, this time
seeking reimbursement for monies that LSI had paid to the Douglas Kelley Law Firm

(“thie Kelley Firm”), for work that the Kelley Firm had done on M, Prescott’s behalf in

1994, during his ultimately unsuccessful defense, before the Gaming Commiission, of hifs




Prescoft’s Temporary Employment Authorization, Little Six, Iric, v: Prescott, Court File

No: 436-00 (filed Feb. 10. 2000) (“Fitst Attomeys Fee Litigation”)

In the First Attorneys Fee Litigation, Mr. Préscott moved to dismiss on the ground
that he was protected by qualified immunity ~ the same ground that had operated-to

protect Him from certain aspects of the L.SI’s ¢laits in Prescott and:-Johnson; This Coirt

denied his motion, (see, Little Six, Ine. v. Prescott, 4 Shak. T:C. 73:(2000), and Mr.

Prescott filed an Answer, in which lie made the following claim for his: legal fees:

As to the.allegations contained in Paragraphs 34, 35, 36, 37, and 38 of Plairitiff’s
Complairit, Count II, Unjust Enrichmient, Prescott detiiés each and every
allegation, except for those previous]y-admitted, and he affitmatively allepes that
even if he'were liable to LSI forreimbursement of funds as alleped by LS, that
be has personally incurred legal fées felating to the civil lawsnit initigted by
Plainitiffin 1994 — & lawsuit based on this.same nucleus of facts oceurting i the
same time period and in which Prescott was tiltitnately found to be the: prevailing
party — thus'entitling him to indemnification by LS. and consequently, a set-off

-

in legal fees.

Little Six, Tnc.'v. Prescott, Court File No. 436-00
(Answer of Levnard Prescott, at §21, filed August
21, 2000) (Bmphasis siupplied).

Thereafter, Mr. Prescott 'pur'sue;éf"ﬁﬁ-;iiite’r"locﬁtory appeal of the denial 6f liis

" motion to dismiss, see;, Prescott v, Litfe:Six. Ine:, 1 Shak A.C. 190 (2001). The appes]
was unsuccesstul, and following remand and extensive discovery, L8Lnioved for-
summary judgment. Responding fo that motion, M Prescottmade the following,
argument:

LSI’s 2994 civil Iawsuit ag*ajnst'f"Pr_escottisal'.]‘gg_ed, among other-things, that
Prescott-was liable for misconduet, fraud-and/or negligence fn the peiformance of
‘his-duities to LSI. The 1994 civil lawsait against Prescott was ultimately
unsuceesstul as to each and every allegation and clairn, Even thoughno final
jﬁﬁgmﬁnf._.Q.f%iﬁié(;ghdildt_,_ fraud.ornegligence was entered, 1.ST has not-yet
indemnified or reimbursed Prescott for the:fees and costs hie iicurred fo
successfully defend agairist the claims;




Adticle 14 of the Atticles of Tncorporation,.the:same: Article under which
LS is hot claimmg entitlemerit to reittibursenment, requires ST to- indemnify
Prescott for the fees and costs incurred. by him as-ateésult of being made a party to
the 1994 civil suit. Because Prescott was successfil against the claiis of LST'in
thie. 1994 eivil lawsuit — he was:not-found liable of’ negh genee, miscoridugt or
fraud in the petformance ofhis duty to LSI ~ Prescott is eufitfed to
reimbursemient:

If this Court-awards LSI summary judgment in accordance with ifs
miotion, the Cetirt shéuld order that any sugh-awsard of repavment b tednced by,
the amount L8 owes to Préscoit as indemnification for his successfiil defense of
the 1994 civil lawsiiit. ‘While Prescott has madeno formsl demand under Article
14 for ‘payment; of the indemnification amouits owed by LS, there isno
requirement in the:Article that such arequest be made, TSLis sbligited to make
the paymerit and as yet has not:made the payment;. Equlty, fatrmigss and justice
require that-any-arount awaided fo TSI in the:matter at bar b reduged by the
amount incurred by Prescott in his defenseof the 1994 civil actiom;

Little Six, Ine. v, Préscott; Court File No, 436-00
(Defendant’s Memorandun i) Opposition to-
Plaintiff’s Motion for Summary Judgment, at25-26,
filed November 7, 2003) (Bmphasis supplisd).

This Court granted T.SI’s summary judgment motion in part, arid denied it in part,
The Court held that as.a mmatter 6f law Mr, Prescott was liable to reimburse LSI for the
iid to the Kelley Firm, but algo ield thatthere were material facts

at issiie- with respect to whether some of the monies that had been paid to the Kelley Firm

wete paid-for work donie for LSI, 45 opposed to work done for Mr. Prescoit. Little Six

Ine. v. Prescot; CourtFile No. 436-00 (Memorandum Opinion and Order, filed February

17,2004). The Couit’s décision did not discnss Mr. Preseott’s setoff claimi. Instead, it
concluded ‘with these words:

Soy inasmuch as:there is a disputed issus of material fact, we-are obliged to
go-to trial on that issue, at-a time to be detetmined. The shigle issue that will be
decided:at tial will be the-extent of the charges from the Kelly [sic] law firm that
were directly-connested to the proceedings and litigation surrounding “Shakopee
Mdewakanton Siovx Cothmitmity Gaming Commission File No..94-0024” and
any-subsequent appeals.




‘For the foregoing reasons, itis hetewith ORDERED:

1. That the Plaintiff’s motion. for summary judgment on the-issue of the
Deferidant’s Hability to reimburse the Plaintiff LI for the légal fees
and expetises paid by LSI in connection with the proceedings-and
litigation surrounding Shakopee Mdewakanton Sioux Cotmmunity
Gaming Commission-File No. 94-0024 is GRANTED; and

2. Thatthe Plamtlff"s motion for summalzyj_udg_ments’bn. the amount of
the fees and expetises to be reimbursed by the Defendaritis DENIED,

Ibid, at 8.
Mr. Préscot'_t did not appeal the award of partial summary jiidgmient against him, ejther.at
the time of the:award or thereafter,
Trial on the issues associated with the Kelley Firm’s bills took place on Aungust
23, and 24,2004. During the tiial, no evidence was offered or received by either party

concerning Mr. Prescott’s setoff claim. Following extensive post-trial brisfing, oni Miy.

it

11, 2005 thie Couirt rendered its decision; stating its view of the issues-that were before it
as follows:
Today; I decide. the amount thiat M., Prescott should reimburse LST

pursuant to his agreement, Lalso decide the plaintiffs claims for interest and for
reasoriable attorrieys fees and expenses incurred in these proceedings.

Shiakop ¢e Mdewakanton Sioux (Dakotd) Gamiing
Enterprise-v. Piescott, Court File' Np. 436-00
(l\fjlemor_andum Opinion and Order filed May 11, 2005 at

The Court coneluded that, in fact, all ofthe work done by thie Kelley Firm duting the.
period at issue was dong for Mit: Préscott. The:Court awarded LLSI the-sum of
$516,871.46 plusifiterest and reasonable. attorneys fees and expenses; and thereafier, on

October 26,2005, the Court-rendered a Memorandum Opinion anid Order.holding that

' In2003, the Shakopee Mdewakantox Sjoux (Dakota) Ganiing Enterprise, as:successor to the rights and
liabilities of LY, had been substitited, withiout objection, as the Plaintiff in First-Attorneys Fee Litigation.




$185,810.05 in legal fees-and costs had reasonably been incirred by the Plaintiffin the
Gaiitin Commission Appeal Litigation. On October 27, 2008, Judgment in the full
amounts awarded was entered,

"Mr. Prescott appealed to the. Court of Appeals of the Shakopee Mdewakanton
Siowx (Dakota) Community. His Notice of Appeal stated that Lie sought review of — |

wthe May 11, 2005 Meniorandum. Opinion-and Order of Judge Johin E, Jacobson
which found in favor.of the Plaintiff as to issues of repayment of monies paid for
legal fees and costs, payinenit of pre-judgment interest and payment of attorney
fees and costs for prevailing in this Coutt and. the Menorandum Opinion and
Order of Tidge John B, Jacobson issued on October.26, 2005 arid the subsequent
Tidgment-entered and filed.on October 27,2005,

Shakopes Mdewakaiiton Siowx (Dakota) Gaming
Enterprise, fik.a, Little Six, To. v. Prescott, Court File No,
436-00 (Defendant Prescott’s Notice of Appexl, filed:
November 21, 2005).

He did not malke any appellate arguments with respect to the setoff laim hat he had
made in his Answer, and that lie had argued to the Court in the semmary fudgment
proceedings.

Instead, on Deoember 29; 2005, while'the appeal was pending in First Attorney
Fee Lifigation, he filed the present case; secking the approximately $177,000 in

atforney’s: fegs he'asserts that heincuired in the Prescott and J ohnson litigatioh, He bases

fiis claitn on a contract theory,:and also on the language of LSI’s Articles of Incorporation
that were in effet in 1994, which required LSIto teimburse.corporate officers in certain
circumstances, Fe-makes his claifs apaitist four groups of defendants; LI, the past
and present:members of the Board of Direstors of LST (“the Directors’ ), the Shakopee
Mdewakanton Siotx (Dakota) Gaming Enterprise (“the Enterprise”), and the Shakopee

(Dakota) Community (“the Commimity™).




Discussion

1. Sovereign Immunity.

The Directors, the Gaming'En_t'ezpﬂSe:-, and the Community all Have moved for
disrinissal based on theit claim that Mr, Prescott’s sult against them is barred by the
doctiine of sovereign immunity. In the Court’s view, they are cotrect. Sovereign
immimity protects the Community and its enterprises, and-any official or employee acting
within the scope of their duties, from suit unless the Comminnity has unequivocally and

oxpressly waived that:immunity. Culver Security Systemsv, L.SI, 1 Shak, T.C. 156 (June

‘14, 1004Y; Stopp v. LI, 2 Shik. T.C. 50 (July.3, 1985).

In his complaint, and inhis response to thie Defeéndants” miotion to dismiss, Mr.
Prescotthas not identified any unequivocal and express waiver of iminunity by the
Comniuity, the Gaming Enterprise, or the Directors. Mr: Prescott argues that sinice the

Community and the Directors were plaintiffs in Prescott and Johnison, they do not possess

sovereign immunity in this case, where they-are defendants, “But Mr; Prescott has not
provided the Court with:any legal authority for this theorys and in the. Court’s view the
fact that the Community and the Directors filed a complaint.against Prescott over twelve
yeirs 4g0 does ot mean that thiey thereby. forever 1waiyed5’their sovereign immunity for
any future lawsuits initiated by Mr: Prescott,

Mer. Prescott also contends that since the membership of LSI is conposed of
Comtunity iertibers; and sitice:L.8T has waived its immunity; it should follow that the
Community has waived its immmnity as well, But the Commiunity chose to establish 18I
as-a corporation separate-from the Community itself, presumably to protect the

Cormunity-against expostre to lawsuits related to the activities of L.SI. To follow the




Mt. Prescott’s reasoning here would be to essentially abolish the Community’s ability to
establish corporate entities separate from the Community-itself, The Court has no legal
basis to do such a thing,

In sum, since the Plaintiff has failed to-identify any unequivocal and express
wavier of immunity from the Comitimity, the Gaming Enterprise, or thie Directors, Mr,
Prescott’s claims against those parties must be dismissed.

ST also claims that-it is protected by soveréign immutiity from M. Prescott’s
claim, LSI contends thatftl'héf proper Way-to read Mr; Prescott’s complaint is that he s
biinging both a contract:based claim and 4 olaim based on LST’s Articles of
Incorporation.. LSI concedes thata claim based. on its"Articles of Thcorporation is not
barred by sovereign immunity, because LSI executed a limited waived of its imriinity in
its Artielesy but LSI contends it has not waived its imminity for any contract claim
outside Articles. Mr. Prescott, on the other hand, resists having this Coutt read his
complaint as LST has-urged.

I finid it unnecessary to resolve these issues, becanse in miy view LSI is correct
when it argues that the issues in Mr. Prescott’s complaint are batred by the doctrine of
claim preclusion,

2. Clain Preclision,

Fora-elaim to be precluded, utiderthis Court’s precedents, previous Titigation
must have involved the same parties, must kiave been before a court of competent
jurisdiction, must have stated the same cause of action asis stated in-the present claim,

and must have'resulted in a judgmeriton themerits, Prescottv. Little Six. Tne.. 1 Shak.

A.C. 17.9.0‘,_: 192 (2001). LST argues that thie issiis raised in the instanit litigation — whiether




M. Prescott is eiititled to his attornéys’ fees iricurred i the Prescotf and Johnson

litigation — was decided bothin Prescott and Johnsen itself, and in First Attoreys Fee

Litigation, and that both cases involved the sane parties, and were litigated and. décided

in a court'of competent jurisdiction.

There:appears to b little ground for disputing either that Prescott-and Johnson -

and First Attorneys Fee Litigation involved the same parties as the present-case or that

both cases were litigated and desided in a-court of eompetent jurisdiction. Th my view,

the issiie presented herealso was raised in both earlier cases. Tn the Answet“filed in.

DPreseott. and Johngon, M, Prescott requested his atforney’s fees for litigating that case.

See Little Six, Inc, v: Prescott.and Jolingon, Court file No. 048-00 (Separate Answer of

Defendant Leonard Prescott, filed Nov. 14, 1 994). And although Mr, Prescott ultim ately

prevailed in that litigation, largely on qualified immuiity grovinds, the Court of Appeals

made it very clear that lie wasto bear his own attorney’s fees: 1.81v. Piescott and

Johmson, 1 Shidk, A.C. 157, 172.(2000).

Then again, inFirst Attorneys Fee Litioation, M. Prescott expressly advanced

‘precisely the same theory of recovery fhat Ire espouses here: he claimed that lie was die

asetoff of any liability because he was owed his attorney’s fees from Prescoft and

Mr. Prescott argnes, however, thdt even if the issue in fact wag raised before this
Court earlier, still the fssue wasmnot properly litigated, "n'orfp'ropérly considered by the.
Court, While it is not certain that the Plaintiffis correct on this point, evenifhe were his
position still must fail, Under the doctiine of slaim, preclusion, “[a] final jiidgment on the

metits of an action preclndes the parties or fhietr privies fiom relitigating issues that were




or could have been raised in'thiat action.” Rivet v. Regions Bank of Louisana, 522 1.8,
470, 476 (1998). The doctrine bars issues that cotild liave been raised earlier, not only
igsues that were in fact raised and litigated to the safisfaction of the patties.

Clearly; Mi Prescott could have pressed his claiin eitherin Prescott and Johnson

or in First Attorneys Fee Litigation. In Prescott and Johnson, he-conld have asked the

Court of Appeals to reconsider its decision conceming the parties’ attorneys fees, based

on the theory he has put forth here, but he choose ot to,* Thet, in First. Attorneys Fee

Litigation, after he raised his cldim both in his Answer and in his fesponseto the .
Plaintiff’s Motion for Summary Judgment, and having had summary judgment awarded
against him on allissues except-issues relating to-the riature of this Kelley Firm’s bills, he
again could have not to'p’ré_'ssédlﬁ‘é claim either before this Gouﬁzpn a miotion to
reconsider,. or in his:appeal to the Court of Appeals, He chose to: doneither.

It is not enough for:Mr. Prescott to-claim that this Conrt shorild have reached out

and expressly addressed his counterclaim in First Attorneys Fee Litigation, “The fact is

that the issue:raised in'Mr, Prescott’s complainit in the present case was in fact was raised
in earlier litigation between these same parties, Tn two earlier cases, courts of competent

jurisdiction not only failed to grant his claitn, but—in Prescott-and Johnsori — the Courtof’

Appeals specifically mandated that each party was to beat their own costs for that
litigation. Under these circiimstances, in my view Mr: Prescott igprecluded fiom raising

the issue for a third fime.

2 Instead, Mr. Prescott asked the Court for a clarification of its decision, with.a pledge to raise this: issue in
the-future, See Plaintiff’s Response to Deferidant’s Motion to Dismiss, Exhibi B, Contt file:544-05 (Mar.
31, 2006). The Couttof Appeals did rot respond to thi§ request for.clarification; presumably because i its
view the apinion was unambiguous, and presumably s request for clarificafion: falls outside of the. seope of
-this Court’s rules.
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O.fdé"l‘;_
For'the foregoing reasons, and based iipon «all the filings and pleadings Herein, the

Defendants” motioi to dismiss this matter with prejudice is GRANTED,

Atigust 30, 2006
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