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v

iLeon'e;xd" Ffescott individually, and as current
Ard former-officer and/or director of Little
Six, Ine.,

Defendant.

Memorandum Opinion and Qrder

This matter began in 2000 when the Gaming_.Enfer_‘pfise (then Little Six, Inc.) filed
g c.o_'mpla‘in‘y‘; see“lcing’; reimbuirsement of money it had agreed io forward to Mr. Prescoit to
- hire Jegal counsel in conjunction with his hearing before the: Gaming Commii?»sfif@n., “The
Gaming Commission revoled M. Prescott’s license; and that decision was upheld on
appeal.. The Enterprise now seeks reinibursement of amounts it fgrwarded to Mr: Prescott
based ".qn the indemnification agreement between fhe parties. |

The mattet came to trial i August, 2004, and the trial court issued an order
requiting Mr, Prescot to repay $516,871.46 in indemnification related fées. The trial
court also made afi award of Interest, and it awarded the Enterprise its attorney’s fees for
prosecuting this case. '

Mr. Prescott appeals the decision of the trial cout, arguing that the evidence does
nof support the:amount of the indemnification award, that interest should not have been,

 granted, and also disputing the award and amount of attorey’s fees, We affirm.
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,Of facts were eleatly erroneous-and whethet the trial couirt erred in'its conclisions of law,

Kostelnik v. LSI, 1 Shak. A.C: 92 (March 17, 1998). Thus, we must.accept the lower
court's findings of fact unless upon review we are left with the definite and firm

conviction that a mistake has been committed. See. e, Sawver v. Whitley, 112 S.Ct.

2514,22,1.14 (1992); Anderson v. Besserer, 470 U.S. 564, 73-4 (1 985)
Heré the trial court received testimony from the attorneys who provided Mr.

" Preseott with his legal counsel. Determining the:amount the Enterprise paid on Mr:

Prescott’s behalf was not easy because the attorneys in question performed work related

to M, Presic:otti“'s Gaming Commission ¢ase as well as providing other legal services to
LS1 and its other officers.

The trial court drew a dividing Tine between work done for Mr, Pigscott and the

work done for others by noting that in 1995 Mr. Prescott’s attorneys claimed that work
they performed fro:n late April 1994-to December, 1994 was covered by their attorney

client privilege with Mr. Prescott. In other words, My, Prescott’s attorneys claimed in
1995 that-all the work th'ey billed LSI:during ﬂiat- p'e‘rfi't)'d' was covem‘d’by’ Mr. Prescott’s

~work perfoed on Mr: Prescott’s behalf over the subsequent testimony that questioned

whether all the work dene during that period was solely for Mr, Prescott’s benefit.
We canriot say on appeal that the trial court’s determination is clearly erroneous.

Mz Prescott’s arguments boil down to 4 request that we credit orevaluate the testimony

differently than the trial court did. However, reweighing the eviderice of credibility of
witttesses is not our role on appeal. We affirm because the trial court’s evaluation of the
evidence seems reasonable to us and we are not left with the definite conviction that a

mistalce has been made,

! Mr. Prescott also algues that since only part of the Gaming Commisgion’s order was-upheld, he should

only have to indenmify part of this attorney’s fees. We agree, however, with the Enterprise that such an
argument attempts to split haits too finely. Mr., Préscott’s license was revoked, thiat decision was tipheld on
appeal, and his agreement to pay back any moneys forwarded shioidd e honored under such: circumstances,

wing a bench trial is whetlier the trial court’s findings
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M Prescott next argues that an award of interest was in etror, He claims that the

parties never agreed that iriterest would be.a component of his indemnification agreement
with the Enterprise, and therefore, no interest-is due. The trial court disagreed,
'cbncluding'that'm;; Prescott promised to make the Enterprise whole in the event that he
was required to répay the inderminification amourits, In order to be made whole, the trial
court concluded that the:Enterprise was due interest because it:had been denied use of'its
funds for approximately 12 years. We agree and affirm that award of interest, as well as
the method of calculating interest adopted by the trial court.

Lastly, Mr. Prescott argues that an award of atforney’s fees to the Entetprise is no’f
warranted in this.case. The Enterprise requested its fees under Section 67 of the
Comrnunity’s Corporation Ordinance which states that “a prevailing party in any action
shall be awarded costs and reasonable attorney’s fees.” The Enterprise filed a request for
attorney’s fees to which M. Prescott did not respond. The trial court, therefore, awarded

the fees dnd took evidence as to the amount of fees owed.

Mr. Prescott atguies that a general denial was sufficient to preseﬁzé a general
objection fﬁ»attqmisy?s-fées"; Even asgiimitg, without de¢iding, that Mr, Prescott is
cotrect; he siill failed to present the trial court with any timely written arguments in
support of his, position. The trial court was justified in awarding the fees.

M, Prescott also-argues that the amount of fees requested was excessive. But in
its October 26, 2005 order, the tial cofurtfw?orrked:ﬂmo:ugh' specific billing examples to
explain why the fees were not excessive. Beyond disagreeing with the trial cowrt’s
evaluation of the evidence, Mr. Piescott s not demonstrated how thie trial court’s review

of the evidence was elearly erroneous.

M. Prescott also argues that since fees have not been awarded in other cases on a
prevailing party theory, we should not award them here, But the Enterprise correcily

points out that in this case we are-confronted with a specific statutory-provision that
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IN THE COURT OF APPEALS OF THE AUG 0 4 2013
SHAKOPEE MDEWAKANTON SIOUX COMMUNITY ‘
EF{K OF COURT

LYNNEA A. f*EHCELLO
COUNTY OF SCOTT STATE OF 1vm\nxmscﬁL

‘Wesley Eugene Brooks,
Appellant/Petitioner

V8.
Tara Lynn Corwin a/k/a Tara Lynn Corwin-Brooks,
Appellee/Respondent

Court App. No: 033-07

This appeal involves two questions: first, whether the Trial Court improperly
awarded certaih assets to Respondent Corwin, and second, whether the Trial Court
impropetly ordered Appellant Brooks to pay a pottion of Cotwin’s attorney fees as a
sanction. Becauise this Court finds that the Trial Court’s orders wete pIOperWe
affirm the Trial Court’s Memorandum Decisioii, Findings of Fact, Conclusions of
Law; and Judgment and Decree (the “D'eciS»i'én”),.- as amended (thé “Amended

Decision™). .
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L
'Brbo.k_s first claims that-the Trial COmi.__t)-'-ili_eon*ect'lyawarded Corwin a
motorcycle and a pick-up truck; and that the Court én',e.d by awarding Corwin the
equity in a townhome Brooks purchased for her: Specifically, Brooks argues that,
contrary to the Trial Court’s findings, the vehicles-and the money used for the
townhome were not intended as gifts to Corwin.! We can.only reverse the Trial

Court’s findings of fact if they are “clearly erroneous.”

A Trial Court finding is “clearly erroneous enly-if it-is ‘manifestly contrary to |

the weight of the evi,d:e_ncé- or not reasonably supported by the evidence as a whole.””
We will reverse only if'we are "“l,eft-;with;th@.d@ﬁnitg and. firm conviction that-a
mistake has been made.”* We have no such conviction in this case. The Trial
Court—which was in a much better position than we are to judge cr@dib’ility—hard
testimony to support each of its findings,” and Brooks has given us no reason to doubt

that testimony.

! See Appellant’s Brief at 16;.20,
? Kostlenikv. Little Six, Inc:, 1 Shak. A.C. 92, 96 (Mar. 17, 1998).
3 Fraser v, Fraser, 702 N. W2d 283, 287 (an Ct. App. 2005)
4 Vangsiess v: Vangsness 607 N.W.2d 468, 472
v. St, Payl Pioneer Press; 589 N.W.2d 96, 101 (Minn; 1999) (other citations omitted).
? See Original Decision, at 4 (“The Respondent festified that, .., the Petitioner-gave the
Respondent $100,000; in order that the Respondent could: pulchase atownhome in her
own name . . . *); 7 (“[T]he Respondent testified that thie Petitioner intended . . , to give
the other [motorcyclc] 1o her.as a Mother’s Day present and as atonement for certain
‘misbehavior,”); and 7 (“The Respondent testified at trial thai the Petitioner intended the
truek to be a gift to the Respondent’s father; and the Petitioner testified that he intended
the truck to be available to the Respondent’s father while he was living in Minnesota.”),

)

nh, Ct. App. 2000) (quoting Flefcher

(o}




IL.
 The second issue Mr. Brooks appealed was the Trial Court’s award of 6,500 in
attorney’s fees to Ms. Corwin. The Trial Court.awarded those fees “[b]ecause [Brooks] was
in hiding during much of the time that these proceedings were pending; and‘ because
discovery and pre-rial procedures iélmrefom were made substantially more difficult and less

effective.”® The Trial Court found that it had inherent authority to award attorney fees when

one side had acted in bad faith,” But Brooks argues on appeal that the Trial Court lacked

discretion to make a punitive award of fees; at least without following the procedures set

.foﬁh in Rule 11 of the Federal Rules of Civil Procedure®

Asthe U,S. Supreme Court has found,
“Courts of justice are universally acknowledged to be vested, by their
very creation, with, power to impose ilence, respect, and decorum; in
their presence, and submission to their lawful mandates.” These
powers are “governed not by rule or statute but by the control
necessarily vested in court to man ge their own affairs.so as to achieve:
the orderly and expeditlous disposition of cases.”
Of necessity, then, this Court and the Trial Coutt also possess these powers.
A couit’s power to control its proceedings includes the power to dismiss a
lawsuit, and ““the less severe sanction”of an assessment of attorney’s fees is
undoubtedly within a couit’s inhetent power as well*1® Courts may exeteise their

iriherent anithority to assess atforney "5 fees for thiee reasons: to.award fees to a party

whose litigation efforts directly benefit others, as a sanction for “willful disobedience

6 Am_en;ded. Decision at 4.

T Id. at5.
5 , Appellant’s Brief at 13.
? Chambers v. NASCO, Inc., 501 U.S, 32, 43 (1991) (reviewing courts’ inherent authotity

to impose sanctions) (mtemal citations omitted),
10 14, at 45.
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of a coutt order,™ and when a party has “acted vexatiously; wantenly, or for

 oppressive reasons.”" “Bad faith in the conduct of the litigation, resulting in a fee

award as 4 sanction for-abuse of the judicial process, is the most familiar type of bad

faith under which foes are awarded;”'? and was the basis of Judge Jacobson’s award

in this case. He found that the case was “unusually diffieult to litigate™ for all parties

involved because Brooks disappeared—to flee from law-enforcement officials—after
filing the case, and was “unavailable to participate in discovery that could li}é,ve‘s:e‘r;ved
to méke a factually tangled case less problematie.”?

Becatise a “bad-faith fee award” is meant to be punitive to the bad-faith actor
and not solely restotative to thie other party, fees can be awarded whether the party to
whom they are awardad is considered the ‘"‘prevail'ing?’%party* ornot. In addition, the
fees awarded nieed not be tied directly to the vexatious behavior. That is, a court need
not make a ﬁn;lfﬁg,_ that the specific fees awérde‘d directly resulted from the bac'i:~fai'thﬂ

behavior., Thus, Brooks’s saggestions that Ms. Corwin was not the “prevailing

party,” and that the fees awarded do niot correlate directly fo the discovery difficulties

his disappearance causéd ate irrelevant.

Also beside the point is Brooks’s suggestion that Judge Jacobson erred by

failing to follow the procedres for imposing sanctions urider Rule 11."* The U.S.

Supreme Court has held—and we agree—that a court’s inherent powers ta control its

courtroom and its cases are separate and apart from the poweér to-award fees or

I 14 at 45-56. (internal citations omitted).

12 Shimman v. Int’l Union of Operating Eng'rs, 744 F.2d 1226, 1230 (6th Cir. 1984)
(summarizing types of bad-faith awards).

¥ Amended Decision at 4.

* See Appellant’s Brief at 13-14.
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sanctions under particular rules and statutes,‘and they permit courts:to sanction
behavior that does not fall under particulai rales and statutes.> Furthermore, while
Rule 11 precludes the filing of frivolous, false, ot harassing. claims and pleadings; it

does not cover the type of behavior that Judge Jacobson sanctioned in this case. So

the Trial Court acted well within its inlierent authority to control its cases by awarding

aportion of Corwin’s atforneys’ 'fee:s to Brooks as a saiictiori for bad behavior that fell
-outside Rule 11°s reach.

H-avi.ng found that the Trial Court had authotity, as a matter of Taw, to awatd
attorneys” fees as a sanction, we review the Trial Coutt’s factual findings with respect
to why: they were issued to determine whether they are cledrly erroriéous.*® As noted,
the Trial Court found that Brooks unreasonably prolonged the trial-coutt proceedings
by being unavailable. Brooks does not dispute that he disappeéared; he siniply asserts
that he wasn’t gone very long.'” He essentially concedes.that he-acted in bad faith by
disappearing, but claims that his bej_hav:i:or: was “not that bad.” We- di‘sag;‘feg,_ and we
,areamindﬁl_;l of the fact that .'Brooks made these same arguments to the Trial Couit
When..he‘mbve&to amend the Trial Court’s findings and that, after careful
cbn'sidarati‘gn (and amendment of certain other-findings), the Tiial 'Cﬁuft declined to

amend its findings." Viewing this matter in the light most favorable to the Trial

Y Chambers, 501 U.S. at 46 (“We discern no basis for holding that the sanctioning
scheme of the statute and the rules displaces the inherent power to impose sanctions for
{bad~fa1ﬂ1 conduct].”)

See Kostlenik, 1 Shak. A.C, 92, 96 (Mar. 17, 1998), and discussion, supra at 2.

See e.g., Appellant’s Brief at 2, 14,

18 See Amended Decision at 1-2, See also Vangsness, 607 N.W.2d at 472 (considering
trial court’s response to a request for new findings in determmmg whether findings were
clearly erroneous).

o
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Court’s findings, as we must, " we are not convinced that he Ttial Court made a

mistake of fact.

For the foregoing reasons, the Trial Court’s Decision, as amended, is affirmed.

Dated: August 4, 2008

Hénry M. Buffalo, Jr., Appellate Judge ~ Vanya $. Hogen, Apgailar

¥ See Vangsness, 607 N.W.2d at 472,
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In Re the Marriage of:

Alan Welch,
| Appellant, App. Court File: 034-08
and
Mary M. Welch,
Appellee.

MEMORANDUM OPINION AND ORDER

Before Judge Hen y M. Buffalo, Jr. Judges Vanya Hogen dnd John E. Jacobson took no part in
this decision,

L Introduction,

This appeal arises fromi the aWard of permanent spousal maintenance in a dissolution action
before the Shakopee Mdewakanton Siowx (Dakota) Comitai ity Tribal Court (“Trial Court™)
under file number 590-07, dated August | ssalution Order™). Alai
Welch is'a membei of the Shakopee Mdewakmlton oux (Dakota) Community (the
“Commumty“), and réceives per capita paymetits from the Cominunity as his sole sotwce of
income. Mary M. Welch isnot a Community member, Mr: Welch's per capita payments were
the Welches® sole source of i income forall of their- nearly~1 0-year marriage-and for much of their
20-year relationship. The sole issue o appeal is whether tie Trial Court was legally authorized
to-award- permanent spousal maintenance to Ms, Welch that-would ultimately be paid from Mr.
Welch’s per capita income and that is based upon the standard of living the couple achieved only
due to that per eqpita income:. We affirm in part. and reverse in part,

118 Bx’l“‘ékg‘_mund.
A, Dissolution .Or.(ler.

The Welches began their relationship in approximately 1986 and began living togethcr by 1988
or 1989. See Dissol. Order at Finding 19. Based upon Mr, Welch’s per capita income, M.




Welch ceased working a wage-earning job sométine before 1994, while Ms. Welch stopped
working outside the home in 1994, Id. at Finding 20. The Trial Court found that the couple
miade a joint decision that Ms. Welch would sfop work based upon not just the receipt of Mr.
Welch’s per capita payments; but that Ms, Welch thereafter provided care for M, Weich’s two
children from a previous relationship. Id. On May 24, 1996, the Welches’ child
was born and Ms. Welch also cared for him. I1d. at Finding 13, He is now 12 years old.. Id,

The Welches were married on October 23, 1998. 1d. at Finding 7. Before and afler that time, by
all acconnts, Mr, Welch’s per capita payments allowed the Welches a “comfortable” lifestyle.
1d. at-Finding 24,

The Welches separated ont August 26,2007 Id. at Finding 7. Before trial, the Welchies resolved
all issues relating to their dissolution, including that Ms. Welch would have primary physical
ctistody 'oﬁﬂsi‘de from the question of spoiigal maintenance and certain attorney’s fees. Id.
at Finding 11, 23. The Trial Coutt accepted the Welches™ artagoemeits as iii the best interests of
the child. Id. at Finding 15. The Trial Court found that unti ms 18, “it is not reasonable
to impute wages to the Resporident .. ,,” Id, At that time, Ms. Welcli will be 50. Id. at Finding
28.

Regarding spousal iaintenance, the Trial Coirt found that My, Welch’s income included gross

monthly per capita payments of $76,000, with a net monthly payout of $46,160, Id. at Finding

16. Of this, there woul approximately $32,177 per month left over after taxes and expenses
for Mr, Welch .anquppor‘t. Id,

Ms. Welch has riot been employed outside the home since. 1994, Id. at Finding 25. She hasa
high-school education and previously worked at low- and minitum-wage jobs, but has no
medical conditions that would “substantially interfere” with her ability to gain and maintain
employmént. Id. at Findings 25-26., At her present level of training, which qualifies her only for
“entry-level work,” the Trial Court found that she could make approximately $12.00 per hour
upon entering the work force a-ﬁer.'urns- 18, or'$2,080 per month, beginning in June 2014.
Id. at Finding 37, ~ |

At the hearing, the vocational expert Mr. Welch had hired to evaluate Ms, Welch, Jan Lowe,
offered testimony that Ms. Welch was best suited for semiskilled or unskilled types of jobs at
this time. Transcript of Final Hrg. (July-16; 2008) (“T.") at 136 Ins. 14-17. While Ms. Lowe had
not spegifically evaluated the potential for Ms. Welcli to seek further education, and did not
specifically recommend it, Ms. Lowe did state that it was ker opinion that Ms. Welch counld get a
Jjob new with her existing skills, which had not changed from before the' marriage to present day.
Id. at 138 Ins. 14-16; 139 lns. 11-18. Ms. Lowe also testified that one option for Ms. Welch
would be to start with part-time work now, while was in-school, dand later “work longer
hours and build. into full-time™ after eeded less care. Id, at 140 Ing 1210, Ms. Lowe also
testified that; should Ms. Welch begin work now, over the six years thatﬂias' until he turns
18, she could “possibly advance through work experience and on the job traming,™ and improve
her earniig power more than if she began work only in six years, Id. at 141 Ins. 8-21.




Both parties agreed that Mr. Welch should pay some spousal maintenance. Before trial, Mr.
Welch voluntarily offered to pay Ms. Welch $5,000 per month as spousal maintenance for tlie
full six years until s 18, Appellant’s Br. at 16. But Ms. Welch claimed the spousal
maintenance should be permanent. Seg Trial Ct. Memo. Dec. (“Memo. Dec.”) at 1. The Trial
Courtagreed and awarded permanent spousal maintenancé in the approximate amount of $9,455
pet month unfil ms 18, at which time the aniount will be reduced by the amount Ms.
Welch could earn at her present leve] of education, to 7,375 per month. Id. at Concl, 6. The
only circumstances in which the maintenance would cease include upori Ms, Welch’s remarriage
or Mr. Welch's death. Id.at Concl. 6. The Court reasoned that “given the Respondent’s age and
the limitations on her earning potenitial, there is no likelthood that she will be able to maintain a
standard.of living that is at all comparable with that which she presently has, unless she receives
permanent mainteriance in sorhe amount.” Dissolution Order at Finding 29,

In awarding permanent maintenance, the Trial Court evaluated multiple factors both during and
before the parties” marriage, The Trial Cotirt considered the entire duration of the 20-year
relationship, not just the 10-year marriage; that “Petitioner lived with the Petitioner for virtually
her entire adult 1ife”; that Ms, Welch had “very considerable responsibilities” for construction;
remodeling, upgrading, aud maintenance of the parties’ residences; and that she had the
responsibility for care of Mr. Welch’s children; in addition to -both before-and during the
marfigge, Memo. Dec, at 5. :

Additionally, the Trial Court considered Ms, Welch’s projected e_am’ing; power and age:

[Ulnless permanent maintenarce is awarded there is riot the smallest chance, hot
the least hope, that the Respondent could maintain anything like the standard of
living she has enjoyed during her relationship with the Respondent. Ifthe
Petitioner’s proposal for maintenance lasting six years were to be accepted, the
Respondent, at the end of that six-year period, at the age of fifty, would find
herself earninig less than thirty thovsand dollars per year, with only the most
minimal Social Security payments available when she reached retiretiient age.

Id. at 6: The Trial Court did not provide for revisiting the maintenarice award st any point in the
future. The award included no life insurance on the maintenance amount; ror any amhounts for
vocational rehabilitation for Ms, Welch. :

B. Spousal maintenance award.

As for the specific maintenance amount, the Trial Coutt largely accepted Ms. Welch's current
budget, but eliminated line items for various debts and for monthly rent based upon the equalizer
payment she received in the settlement. See Dissol. Orderat 13. Additionally, the Court
dedueted §690 from the budget “in line items attributable to the parties® son,” based upon the
child support award, but still left $200 in the budget for “Clothing (. ™ Id. The Trial
Court then sua sponte added to the budggt “$550 monthly niedical insurance payments and $200
for monthly dental insurance payments.” Id. at 13-14.. The Trial Court drew these numbers
directly from Ms. Welch’s “projected” monthly budget for Ms. Welch, which it otherwise had
regjected as speculative, and stated simply that “the court finds those projections to be




reasonable.” Id, Thisbrought the monthly budget to $7,005. Id. Purthermore, the Trial Court
assumed a 28% bracket for federal income tax and 7.8% for Minnesota income tax, based upon
Ms. Welch’s current bracket, and therefore added in the additional amount of $2,450. Id. at 14,

Various items t_h,,af the Court accepted in Ms. Welch’s current budget were solely suppoited by

testimony from Ms. Welch rather than by receipts, invoices, or other documentary evidence, The

entire budget upon which the Trial Court based its ultimate award is duplicated here, including,
the Trial Court’s additions, for ease of analysis:

Souree

Expense

Amount

Ms. Welch’s claimed current
monthly budget

Rent; mortgage or contract

$1,700.00, |

25.00

Home or renter’s insurance
Electricity

80.00

Gas

110,00 |

-'.I’,él@libﬂb (local, long distance & cell phones)

180.00

Cable TV

88.00

Computer on-ling charge:

45,00

Home repairs

100.00

Appliance repair or replacement

25.00

 Groceries

800.00

Hougsehold supplies, soap, ete,

100.00

Meals eaten put

300.00

650.00

Automobile gas and oil
Automobile repairs

Autoniobile License (annual $480.00)

40.00

Antomobile Insurance

200.00

Personal items and incidentals

200.00

Grooming-hair cuts, hair care

100.00 |

Clothing

200,00

Laundry and drycleaning

50,00 |

Medical (unrejimbursed expenses)

. 200,00

’é'iotlnn for,

200.00

Newspapers and magazines

50,00

Enterfainment and recreation

Gifts (b-day, X-mas, efe.)

200,00

Horse rent/medical/hay

850.00

Housekeeper

500.00

15000

Prajected monthly budget |
(added by Trial Court)

Vet for dog/dog food
Medical insurance

550.00

Dental insurarce

200.00

Stbtoral

§7,005.00

Trial Court tax estimate

State (7.8%) and Federal (28%) taxcs

2,450.00

TOTAL AWARD

$9.455.00




See generally, id. at 10-14. Ms. Welch testified at trial that her “current budget” reflected her
“modified lifestyle” after she and Mri Welch separated, See T. at 114-Ins. 9-14.

Ms. Welch olaimed $1,700 it rent in her budget and testified to that amourit at trial. See T. at
114 Ins. 15-19. Tn fact, the only check stubs she provided. in evidence reflect a $1,625 payment
forrent. See, e.g., Ex. 18a at Check 3004 (3/3/08): $1,625 to Charlene Jason for rent; Check
3075 (6/5/08): $1,625 to Charlene Jason for rent, Additionally, Ms. Welch admitted that at {east
part of the $180 monthly cell phone charges in her budget was atiributable to a cellphone for her
adult son by anothier father, Josie. SeeT. at 116 Ins. 2-6; 208 Ins. 8-17. As for the $100 in
“home maintgnance” and $25 for “appliance repair” at her rented townhome, Ms. Welch testified
that while:she was responsible for certain damages, she had not yet paid any armount to fix them

- and did not submit.(and had not obtained) any estimates. T. at 116 lns..24-25; 117 Ins. 1-20.
Nevertheless, she stated that she believed the total $125 was accurate. [d, at 117 Itis. 17-20.

_ d her claits regarding other costs with testimony.
alone, including $800 for groceries for ind her (down from $1,000 a nionth in her original
budget due to the deduction of her adulP80M's food costs); $300 for eating out each month; $100
for household supplies; $100 per month in car repairs; $200 in personal items and incideéntals:
$100 in hair care; $200 in clothing; $50 in dry cleaning; $150 for dog care; $200 per month for
gifts; $50 for newspapers and magazines; and other items. See generally; id. at 116:125. This is
despite the fact that the record includes check registers that would presumably support sotrie of
these typical expenses, but these were not analyzed at the hearing: .

At the hearing, Ms, Welchi similarly sugnas

Regarding the $650 for gas and oil;, Ms. Welch's budget originally inchided $500 monthly for
gas-and oil for her 2007 Chevrolet Suburban, but at trial testified that “[i]'s more like 6 or 7, Id
say 650 in gas. ..., my truck costs $130 to fill my tank in my truck.” Id. at 119 Ins. 3-7, She also
acknowledged that she had considered getting another vehicle with beiter gas mileage, but that
this could mean a fiew: car payment.. Id, at Ins. 12:18. .

Regarding the $200 for “automobile insurance,” Ms. Welch acknowledged that was an
“approximation” of the total insurance for tli€ camper, her truck, and the boat, Id, at-120 In, 2-
12, '

Regarding the $200 for “unreimbursed medical expenges,” Ms. Welch testified only that it was
for “[i]f L have any expenses over what my insurance will cover. Id. at 121 Ins. 23-25; 122 Inis.
1-3. But she also acknowledged that she did not yet kiow what her medical insurance would
cast, nor what the deductible or exclusionis might be; as discussed below.

Regarding the $1,000 for “entertainment and recreation,” Ms: Welch testified that it included
“going out.or trips,” including with the motorhome she was awarded in the settlenient, but
offered no support for the cost. 1d. at 122 In. 25; 123 Ins, 1-6. Butin the rejected, projected
budget this nuimber was actually lower, including only $833 permonth. See Ex. 17 at Proj.
Budget page 3; T. at 165 Ins. 19-23; compare Dissol. Order at 12 (Trial Court incorrectly listed
projected “$1,800™ for entertainment and recreation). On cross-examination, Ms. Welch agreed
that her current budget with the $1,000 mostly for travel was “generous,” based on past travel
costs. See T, at 208 Ins. 4-7. '




Regarding her housekeeping expensc, Ms. Welch gave the followinig testimony on cross-
examination:

Q:  So for your three-bedroom townhouse you have a housekeeper who comes
in. How often does she come in to clean house?

A:  Like onee every two months,

Q:  And how much ate you paying her?

Az I'pay herlike 75 bucks a time, and then she does the extgaWhen I go'to
Brainerd and stuff she watchies my dogs and is thers fo:ﬂ]and stuff too
when I do go to-do the horses, And a lot.of times when [ go it’s for the
day. I'll ledve & Saturday morning or, and come back, be back by 6.

Q:  So the housekeeper also cleans your hovise for you; correct?

A:  Mm-hmm, ' ' »

Qi And let meask you this, is that a necessity to have your— you do not
work, but you have a housekeeper for your three-bedroom townhouse?

A Yup. She’sbeen with mefor a long time, so I just kept her;

Q' Do.you do that as a necéssity in your budget?

A:  Iguess not, but she does, like I said; otlier things for me also.

Id. at 198 Ins. 14-25, 199 Ins. 1-11,

Regarding the $850 per month to maintain her two horses at the ranch of a friend in the Brainerd
area, Ms. Welch acknowledged that this was actually riot thie entite amount it cost per year to
care for them. Seeid. at 109 Ins. 12-25, 110 Ins. I-15 (agreeing that there it “probably” costs
$2,400 more per year to cate for them, including all costs). Ms. Welch also testified that she
visits “up there maybe once every two weeks," which means driving for about two hours from
ber home in Prior Lake. Id, at 110 Ins. 22-23; 194 In. 25; 195 In. 1,

Regarding the $550'f‘ormedical insurance; Ms: Welch testified that this figure was a direct quote
from Blue Cross: Blue Shield, but thiat she did not know what type of coverage it included, but
. that it was “pretty miuch the same plan”as she cuirently has. Id. at 162.1n. 25, 163 Ins. 1-14.

Regarding dental insurance, Ms. Welch testified that she had not actually looked into the cost,
agreed that it “may be a little less than 200 4 month,”™ and admitted that she was relying on what
a friend told her she paid for her dental coverage, Id. at 163 Ins. 21-25, 164 Ins, 1-5.

On cross, Ms. Welch testified about the scenarjo if she used her settlement to. buy a home, pay
off hier credit card and attorney’s fee debt, and also accounting for the $1,750 she would receive
in child support. Opposing counsel asked: ‘ :

Q' [S]othat drops you down. to about:5000 for your unmet needs under that current
_ budget. Do you agree?
A:  No, because I, you know, I need more exira money and stuff when we go on trips
and stuff.




Well, you've already ‘got a trip entry in your: ‘budget for that. You’ve already got
entertainment and expenses. That’s already in that budget,

Okay.

So would you agree, then, we're down t6-about 50007

I don’t think I can liveoff $5000 right now a monith.

Even.with all those other bills being taken care of and no house payment?

Well; maybe.

ZREIE L

Id. at 192 ns. 14-25; 193 Ins. 1-6.

Regarding her ability to work agatn, on cross—exammatlon, Ms. Welch agreed with the.
vocational expert-who testified at the hearing that €ertain medical conditions did riot Tinsit her
employment situation. Id. at 19 Ins. 1-6, Ms. Welch also agreed that she was open to. further
training to become more employable, but that shehiad not. yet: glven it much though given her
childcare duties and thedivorce, Id. at Ing. 7-24. She alsoadinitted that she was unaware of the
extent of childeare-options for Kyle through the Community. Id. at 197 Ins. 9-16,

II1. Discussi‘bn' and Order.

On appeal, Mr. Welch states thiat there are fio factual dlsputes and that he accepts the ﬁndmgs of
fact made by the Trial Court. The “orily issue:that My, Welcl is. challenging on appeal is the
legality of the trial court’s decision to find a-permanent award of sponsal maintenance for-the
rest of Ms. Weleh's life out of Mr. Welclt's per capita payiments” App. Br.at6. But Mr. Welch
also states that he “certainly dispute[s] whether Ms; Welch in fact needs the permanent
maintenarics that the Tribal Court awarded and in the amount awarded.” Id. at 14. Therefore,
we view theissues on appeal as twofold; first, whether funiding & spousal maintenance award ouf
of per capita income is justified, and second, whether the Trial Court abused its discretion i
awarding permanent spousal maintenarice at the level it did and based on the record.

A. Staudard of Review.

Thiis is an appeal of right under SMSC Rule of Ciyil Pmcedurj 31. The standard of ré
Trial Court’s legal conclusions is de nove: See Koste LS, ;
1998). The standard of review of the Trial Court’s: ﬁndmgs of facts is clear error Id Thus we
must accept the Trial Court's findings of fact unless upon review we are left with “the definite
and firm conviction that a mistake has been committed.™ Anderson v: Bessemer City, 470 U.S.
564, 573 (1985), eiting United States v. United States G pstin Co., 333 1.8, 364, 395 (1948).
Fmdmgs of fact may be set aside where: they are clear]y IToneous; “and the reviewing couit
mist give due iegard to the trial court’s oppott e the witnesses” cre 1b1hty ™ Fed. R.
Civ. P. 52(a)(6). The standard of review on appeal fiom a tiial court's deteimination of a
‘maintenance award in a dissolution action is whether the trial court-abused the discretion
accorded to it, but the analysis is ighty faet-specifie. ‘See, e, ,__hamberlam v, Chamberlain,
615 N.W.2d 4085, 409 (Minn, Ct. App. 2000); Coffel v. Coff‘ai 400 N.W.2d 371, 374 (Minn. Ct,
App. 1987) (citations: ormtted)




B. Analysis.

1. Tribal law regarding spousal maintenance awards te be paid out of
per capita income.

Mr. Welch argues that spousal maintenance cannot be paid out of per capita income: See App/’s
Br. at 9-11. Given the paiicity of pregedent on this poist, Mit Welch argues ‘that weshauld infer
that the General Council infended to exclude per ‘capita payments from income that can be used
to pay spousal maintenance. M. Welch’s ar 'gument-centers upon other provisions of the
Domeshc Rélations Code that: expressly exclide per capita payments ds “marital property”:

Per capita paymerits-from the Shakapce Mdewakanton Sioux (Dakots)
Community to ifs eligible members are the separate property of the person to
whom they are issued. Per capita payments shall not be awarded pursuant to the ,
hardghip exception of Subsection: (b) of this'Section:5.

Seeid, at 8-9, Mr Welch goes on to suggest the adoptwn of certain Minnesota rules regardmg
what he argues is an analogous classification of pension benefits. Seeid, at 11, citing Krushchel
v. Kruschel, 419 N.W.2d 119 (Minn. Ct, App. 1988) (stating that pension beneﬁts must be
treated as either property or income, but not both, for purposes of determining maintenance),

It is unquestioned that the Trial Court has the authorlty and broad discretion to award spousal
mainterance nndcr the Communlty s Domestic Relations Code; which states:

If no valid antenuptial agreement or settlcmcnt stipulation to the contrary exists
betWGen the speuses mamtennnce may be awardcd m cases the tnbal colift deeris

contnbuhcms, ﬁnancml and non—ﬁnancnal af both spouses, the standard of living
to which each spouse has become accustomed toy the financial needs of both
spouses; and any other facto urt finds-appropriate. The tribdl court shall
1ot consider misconduct of either spoiise when making its determination,

Dom. Rel. Code, Ch. I, § 6(a). This is true even though the Code contains no [anguage
_authonzmg that maintenance payments be.made from | per capita income, even while it expressly
authorizes deduction of per capita payments to pay child support. Ses id. at § 8(H)(2).
Nevertheless; the official forms provided in.the Code for obtaining deduction judgments do
contemplate satisfaction 6F maintenance obhgatxons from per capita income, as does-some
1anguage under the child support enfor it provisionst . .. any judgment for the: ‘support of'a
child or spoiutse shiall take priority over otlier deduction judgments, and shall be-completely
satisfied before any other }udgment ghiall besatisfied . . .." Id. at § 8(b)(14)(a) (emphasis
added). And the Code contains no prohibition on using pe: capita income to satisfy spousal
maintenanes obhgatmns

Based on the plain Ianguage of the Code, we do not believe that there is a need to investigate
Ieglslanve intent at all. There is sinply no limitation regardmg the source of income that can be




used to find spousal maintenance payments, and where the meaning of a- provmon is:plain on its
face, we do not go flirther, See Welch v, SMS( (D)C, 2 Shak. T.C. | (Dec: 23, 1994).

Mr. Welch’s suggested analogy to a pension, which mi ight be awarded to one or the other - party
in a property settlement, is inapposite. We disagree that merely by the fact of making a
permanent maintenance award; “the Court has in efféct eviscerated the non-nvarital property
plotechon that the Community hag aecorded a tribal member{*]s Hiture pe per capita payments.”
‘App.’s Br. at 16. The Trial Court properly held that “property d parses a thing to which
‘hoth parties have obtained legal ownership.” Memo. Deg, at'3; Under no eircumstances could
M, Welch.obtain “ownership” of Mr: Welch’s right to receive per. apita paymeits, and so-other
measures are necessary to equalize the parties. This includes a potential award of spousal
maintenance, regardless of whether Mr., Weleh’s inconie derives from per capita payments or
something else;

Furthetmore, the Trial Court has at least once already addressed the:-question of whethex
temporary or permanent spousal maintenance is authorized by the Code, In an unpublished
Memorandum and Opinion.in Enyart v, Enyart, Trial Court FileNo, 508-03 (June 10, 2004), at
page 3, the Trial Court ruled that “Twihile it is true that, unider Commumty law, per capita
payments may not be assigned to nou-members, the Court may award spousal maintenance under
- the Community’s Doniestic Relations Code, Chapter IIT; Section 6a.” Tlie Trial Court-there
dgreed that sueh paymieiits, and even garmshmant as a contenipt measure for unpald obligations,
were anthorized to be made from per capita income, Id.

This is also the most practical interpretation, Most Cammunity members rely exclusively on per
capzta fncome. If the Code did'not allow payment of spousal mainfenance from per capita
income, there would likely be no sontes of income from which & Conimunity member could
satisfy.an award, which could work a serious injustice agzunst those secking recourse in the Trial
Court.

As Mr. Welch himgelf suggested, we agree that it is properly Jeft to the General Council to make
changes to the spousal maintenance: provisions to Jimit (or even precludc) the. use of per capzta
income. For example, where the Council intended to it t } ber’s
income for-child: snpport, it used express langnage fo do so. and imposed 8 schedula and caps
with strict giidelings to apply to upward departures. See Dom. Rel. de, Ch. TTL,- § 7(=)} (2001)
(child support schedule and factors); see also Canrion v, Prescott, 4 Shak, T 144, 14950 (Nov.
25, 2002) (interpreting child support schedule and denying increase solely based upon increased
per capitd incomg); Wright v, Prescott, 4 Shiak. T.C. 153, 159-60 (Nov. 25, 2002) (same). But
. under the Codeasy currently drafted, we hold that the Trial Court has. authority urider the. Code to
award spousal maintenance to be paid from per capita income,

2. Community law regarding sponsal maintenance criteria and duration.

Again, Mr. Welch stated that lie did not challenge the Trial Court’s factfinding and focused his
appeal on the Trial Court’s “legal analysis of the nature of the per capita payment and whether it
could be used as a source of finding for this petmanent and extensive spousal maintenance
award.”" App. Br. at 14, Nevertheless, Mr, Welch argued in detail regarding the duration and




amount awarded, statingpla"iﬁly that “Mr. Welch will be giving up nearly $3 000,000 of his
future potential per capita payments as a result of this decision.” Id: at 16, Therefore, he
preserved the question of whether the Trial Court committed clear errorin making this award.

B Permanent versus temporary spousal maintenance,

Looking exclusively at the duration of the award, while we cannot say that the Trial Court
committed any error in awarding maintenance through the time of 8th birthday, the Trial
Court urijustifiably closed further consideration of the appropriateness of a permanent award
both as a makter of law and on the facts in the record. The interest of all parties and'the Trial
Court in finality does not overcome the public policy issues that underlie a-permanent spousal
maintenance award, which include relative certainty regarding the recipient’s inability to earn
sufficient income. No such certainty is possible here. Therefore, the Trial Cowrt erred in
awarding permanent maintenance after ﬂnms 18 where it also found that. Ms. Welch will be.
able to-work after that time; she has no medical conditions that would foreseeably prevent her
from. doing so, and she has herself indicated that she could seek further education.

This is, however, a matter of flrst impression before this Court. And the Code s silent regarding
the factors the Trial Court should consider regarding the length of a spousal maintenance award,
stating only that “maititenance may be awarded in cases the Tribal Court dems appropriate,”
Donr. Rel. Code, €h. 11, § 6(a). Therefore, we are entitled to look at other sources of law to.
inform our review., ‘

Under Minnesota Statute Section 518.552 subdivision [(a), a factor that Minnesota courts
consider in determining whether to award temporary or permanent maintenance is whether a
spouse “lacks sufficient property, ineluding marital popeity apportioned to the spouse, to
provide for reasonable needs of the spouse considering the standard of living established during
the inarriage, especially, but not limited to, a period of training or edueation, ...” A Minnesota
court must set the duration of the-award by considering, amongst other factors, the finaricial
resources of the party seeking maintenance, “‘the time necessary to acquire sufficient education
of taining to enable the party sesking maintenance to fiiid appropriate employient, and the
probability, given the party's age and skills, of completing education or trainitig and becoming
fully or partially self-supporting.” Minn, Stat. § 518,552 subd;-1(a). Nevertheless; & temporary
award isnot “favored” over  permanent award where the factors justifizone. The solution in the
stafute is “[w]here there'is some uncertainty as to the necessity of 3 permanent award, the court.
shall order a permanent award leaving its-order open for later modification.” Id.

We hold that, as a matter of law, uncertainty as to the necessity of a permanent award is present
where the Trial Court finds that there is no present reason why the recipient will not be able to
earn income in the future and there is no showing that thie recipient cannot also seck retraining or
to improve her eamning power on the job over time. This is in keeping with Minnesota’s
approach and we adopt it as our own. Se, e.g., Napierv. Napier, 374 N.W.2d 512, 516 (Minn.
Ct. App. 1985) (converting trial court award of “permanent” maintenance to temporary, even
though trial court had properly retained jurisdiction and scheduled review hearing after ten years,
and recipicnt was a healthy 42-year-old mother who had been out of wosk force for 20 years).
Absent current impediments that permariently limit a recipients ability to work and improve
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earning power, such as age, medical condmons, or other limitations it is'speculative to project
that the recipient will never be'able to improve eaming power, especially where there has beén
uncontroverted vocational expert testimony to the contrary, as here. There is no justification for
making a permanent maintenance award now rather than simply awardmg temporal y
maintenance and revisiting, the questxon closer to the relevant time, especially piven fhe
testimony of the vocational expert in this matter. Assuming Ms, Welch is still in good health and
able to work, there should also be an evaluation of the: apphcablhty of reliabilitative maintenance
in order to give Ms. Welch an effective opportunity to become independent. Only if such
measures prove unworkable should permanent maintenance be considered.

We believe this approach is also fairer to Ms. Weleh in the long run, 'I‘here is nothing in the
maintenance award that would prevent payments from immediately and irrevocably ceasmg,
should Mr. Welch dic or the per capita payments stop for any reason, Theaward doeg ne
provide for life insurance to cover the spousal maintenance. Ms. Welch, and her son
would potentially be left with whateverincome Ms. Welch could presently earn, in those
circumstances,! We think that resulf is niore uniconscionablé than encouraging Ms, Welch to
improve her eamning power as soon as possible, Regardless of the app, agreement between
the parties regarding the necessity of sonte spousal maintenance until rns 18, there is
nothing preventing Ms. Welch from seeking at least part-time employment now.

We are mindful of the broad diseretion that is granted to the Trial Court in awarding spousal
maintenance. But we view this as an error of law and as a matter of fundamental faimess.
Therefore, we remand with instruetions to the Trial Court to-amend ltﬂ convert its award

of spousal maintenance to a- tempomry one, with a términation date of 18th birthday, buit
to expressly retain jurisdiction over spousal maintenance. Before the date when the temporary
maintenance tetminates, Ms. Welch may retirn to theé Trial Court to seek #in extension of
temporary maintenance; o renew her application for permanent maintenance, or to ask for 4
period of rehabilitative maintenance while she prepares to reenter the workforce full-time,

b:  Spousal maintenance amount;

Reparding the amount of the award, as récounted abovc, the Trial Court piupoited to apply the
Code's spousal maintenance factors: These factors reqiire the Trial Court to consider “the
length of the martiage; contnbutions, financial and non-finanecial, of both spouses; the standard
of Tiving to which each sponse has become accustomed to; the: finanitial needs of both. spouses;
and any other factor the court finds appropriate,” Dom. Rel. Code, Ch. III, § 6(a). The Trial
Conirt accepted Ms. Welch’s alleged, curreiit budget, even as it rejected a higher, “projected”
budget as too specnlative. Nevertheless, accepting most of Ms, Weleh’s cnrrentbudget has.
resulted in an award that is not only very high, but out of line with our previous spousal
maintenance awards, It reflects undue emphasis on the-factor of the parties” standeid of living
during the matriage, which was made possible only due to the receipt of per capita income.
Moreover; the record of the hearing reflects evidentiary errors underlymg the Trial Court’s
acceptance of many of the line items in the budget. Therefors, we hold that the Trial Court

Y1t should be noted that .as a minor Community member, has a per capita trust fund that
might be accessible in these cirenmstances for his care.
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abused its discretion and also committed.errors of law. ‘We are forced to remand for a full
rcheanng on the question of spousal maintenance,

8 Per capita income as discrete factor to be considered in
setting spousal maintenance.

As a threshold matter, per capita payments are somewhat unique as “income” in that neither the

niember 1pr the nonmember spouse is responsible for “generatmg” the incoime—it comes to the
member by. virtue of membership in the Community alone: In that seuse; per capita income
resembles an inlieritaiice. But there are also unigueuncertainties inherent in per capita income,
including that state or federal Jaw changes regarding Tndfan gaming, dowriturns in the economy
(including thepresent one), and other factors totally oufside the ccmtrol of'a Community. member
affect per capita income; and could even eliminate it altogethcr Based upon these smgular
features, we rule that the unique character of per capitn ingoinie is & proper factor for the Trial
Court to consider in evaluating a vequest for spousal maintenance, including the fact that the
‘mnonmenber seeking spousal maintenance cannot be considersd to have assisted in penerating: it.
The Trial Court should consider the fact that it is-due to the per captta income alone that a
nonmember enjoyed a very high standard: of living during marriage in evaluating a spousal
mainteniance request. We leave'the proper application of this fiictor to the Trial Court, in the first

instance.

ii.  Errorsinthe acceptance of Wis. Weleh’s budget.

We maké no value Judgment: regarding Ms. ‘Weleh’s expenses, but rathier, must determine
‘whether they ¢an fairly be considered Mr, Welch’s ongoing respousibility as part of her
“financial needs.” Mr. Welcli does not directly challenge any of the specific factfinding that
underlies the amount of the award, only the total ainoust, which is in part based on the monthly
payment-and in part associated with the permanent duration, But we are charged with a full
review of therecord in this matter, We hold that the Trial Court mad_e errors of law in admitting

certain evidence to support Mg, Welch’s awatd and that it abused its discretion iri aeceptmg a
wide pOlthIl of Ms. Welch’s budget-under Commumty Taw,

First; the Trial Court is chargcd with following certain of the Minnesota and Federal Riiles of
Civil Procedure. SegSMSC R. Giv.. P. 27 (mcorpmatmg the Minnesota Rules of Evidence); 28
(adopting Fed. R. Civ. P. 52 and others), Itis findatnental that hearsay, “a statement, other than
one made by the declarant while testifyitig at the trial ot Thearing, offered in evidence to prove the

trust of the matter asserted s xs madmlssnb]e an E' : d 801 Tlns mclude.s where a

The same goes for esumates trans ] tted by telephen&—these should be redtmed to wntmg, or an
explanation must be given for the inability to do 50. Such docuients and other evidence were
the purported basis of Ms. Welch's current budget; regarding which she testified at trial. ‘These
writings Were, presumably, available at the time of trial—and they are the only reliable evidence
of their contents, Butmost were never presented fo the Trial Court. While certain writings
appear in the: record there are significant gaps both in their explanation-and authentication at
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trial, as discussed above. This is a.separate congideration from the Trial Court’s evaluation of
the “credibility” of Ms: Welch asa witness.

Wenote that Mr. Welch's counsel did not make significant evidentiary objeetions at trial and has
waived liis nght to appeal these thatters, Butas 4 matter of our inherent authofity, we are
entitled to review any legal issues, including regarding the admission of evidence, de novo, We
are dlso mindful that Ms. Welch s counsel had a role n tIus deﬁclent; presentatmn of e dence‘
Regardless ¢ 1 :
award was based. _ .
teview of a doéi pposed to the document 1tself, whcre the ’ "has been no: shovwng that
the documerit Ble. The Trial Court; and connsel, must revisit the amounts allocable to
rent; home maintenance, appliance repairs, gas, “unreimbursed medical costs,” medical and
d’enté’i inisurance, and other unsupported costs, as ﬂ'iis’éus‘s‘éd above.

Second, what.are commonly considered luxury itéms cannot beé considered to serve to mest
“finanicial nieeds;” even if a party has become accustomed to them over time: Their incluston in a
spousal maintenance award must be-expressly justified. Where such an inclusion is not
exptessly justified, it indieates that, rather than ‘balaticing.all the spousal maintenance factors, a
court may have elevated the fictor of main initg a:current, very high standard of living above
all other-factors of reasonableness. The; Code does not ide for such emphasis, just as-other
jurisdictions do'niot, S, e.41., Erlandson v. Erlandson, 318 N.W.2d 36, 39 (Mixin. 1983).
(holding that no smgle Minnesota statutory spousal ‘maintenance factor is dispositive). Here; as
elsewhere, *[t]he basic consideration in awmdmg sponsal maintenance and determining the.
amount is: the financial weed of the spouse. recelving mairitetiance and the ability fo'mieet that
need, balanced against the financial condition of the spouse providing the maintenance,” Coffel,
400 N W.2d at 374 (citations omitted) (emphasis added).

The most: relevaut deczsmn“of the ’I‘rml Court, nya : reflects recogmhon that the Trxal Comt

Fmdmgs ’ Fact, ( %onol of Law, Order for Iudgment and J udgment and Dcc L9 13(b).
(Dec: 13, 2004). Costs-she sought that were associated with projected assisted living ornursing
hotne care remairied speculative and wnsupportable, Id, Moreoven, shie herself agreed that she:
was meeting hier expenses with based upon the 2,500 she was receiving in temporary
maintenance: Id, The Trial Court’s decision to-award her $2,500 permonth on a permanent
basis reflected notan attempt to duplicate the parties® very li gh standard of living (including
extensive debts demonstrating an inflafed standard of living, to some extent), but an attempt to
nteet thie recipient’s ourtent, reasonable expenses. Id, _

We emphasize the Trial Court’s ability to evaluate what constitutes a “reasonable expense,”
Thisiis not the same as an expense that will peipetually ensure  very high standard of living long
after a divoree becomes final, aspeczally where the recipient has the capacity to work or seck
further education to improve her caming power. Under this standard, we question whether the
Trial Court shiould ever make a blanket allowance for what are indisputably luxury items, For
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example, hiere, the budget that the Trial Court approved ineluded $1,000 a month for
“entertainment-and recreation;” along with $300 a morith for meals eaten out; $200 for clothing
for here a clothing allowance is assumed to be covered by child support; $500 for a
housekeeper for a 3-bedroom townhene; and $850 per month for the care of Ms. Welch’s 2
horses, which are hoarded in Brainierd far fiom hier home in Prior Lake, and which amount ig
acknowledged not even to cover the full cost of their care. These iteinis alone acéonnt for $2,850
of the §7,005 total pre-tax award, or well more than a third, Deducting this from the pre-tax
award of §7,005 leaves $4,155. Applying the 35% tax rate the Trial Coiitt assimed, Ms, Welch
would be entitled to an additional $1,454, bringing the hypothetical total to just §5,609.00 per
month, ‘'We note that this amount is relatively close to the $5,000 per mopth that M Welch
voluntarily offered to pay in temporary maintenance througli the time of 18th birthday, A
more searching analysts of Ms, Welch’s claimed expenses is demanded under the rules of
evidence and the laws of the Community,

Itis Oxdered: that the decision of the Trial Court is veversed in part; affirmed in part, and is
remanded for rehearing in line with this opinion..

Date: L/{// J:/ [) ?

Henry M. Buffalo, Jr.
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Before BUFFALO, HOGEN, and MASON MOORE, Appellate Judges

In a decision filed May 26, 2011, this Court reversed a grant of summary
judgment in favof of the Estate of John Lee Feezor in this dispute over a recoupment
payment. We concluded that because the legislative history underlying Section 4.11
of the Community’s Consolidated Land Management Ordinance, which governs
recoupment, could provide guidance concerning the General Council’s intent as to
how that provision is to be applied, the Community should be afforded an
opportunity, on limited remand, to submit that history to the trial court for its
consideration.!

The Community has now filed a motion for “modification and
reconsideration,” raising two points. First, it contends the inquiry on remand should

be modified to ensure that the trial court consider whether the legislative history

! Opinion and Order at 7-8.
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reflects an intent that recoupment payments be primarily intended to reflect the value
of the affected member’s residence. Second, the Community secks reconsideration of
our conclusion that it waived any argument that the Estate’s appraisal was legally
deficient. For the following reasons, we deny the motion.
I

Our rules of procedure do not include specific provisions for motions to
“reconsider” decisions of this Court. Nonetheless, we believe this Court has the
inherent authority to address such motions, and that we should look for guidance in
exercising that authority to Federal Rule of Appellate Procedure 40, the analogous
rule applicable to motions for rehearing in the federal appellate courts. In that regard,
Fed. R. App. P. 40(a) delineates the contours of rehearing motions on appeal,
directing that a petition for rehearing “shall state with particularity the points of law
or fact which in the opinion of the petitioner the court has overlooked or
misapprehended.” The Rule’s plain language makes clear its limited scope; “The
purpose of a petition for rehearing . . . is to direct the court’s attention to some
material matter of law or fact which it has overlooked in deciding a case, and which,
had it been given consideration, would probably brought about a different result.”
Consequently, “{i]t should go without saying that a petition for rehearing should not

be filed simply to reargue matters already argued unsuccessfully in the original appeal

> Yankton Sioux Tribe v. Podhradsky, 606 F.3d 985, 990 (8th Cir. 2010)(quoting N.L.R.B.
v. Brown & Root, Inc., 206 F.2d 73, 74 (8th Cir, 1953)).
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proceeding.”

We conclude the same considerations should apply with respect to
requests for reconsideration or rehearing of decisions by this Court.
I

Evaluated against this backdrop, we conclude the Community’s motion must
be denied.

A

In its reconsideration request, the Community first asks that this Court’s
opinion be modified to direct the trial court to consider whether the legislative history
related to the recoupment provision in the Consolidated Land Management Ordinance
(the “Ordinance”) evidences the intent that recoupment payments be primarily
focused on the affected member’s residence, as opposed to other appurtenant
structures. We believe that the current procedural posture of this case renders this
request moot,

While the present motion was pending, the Community presented what it
believed to be the relevant legislative history to the trial court. After reviewing that
history and briefing by the parties, the trial court issued a Memorandum Opinion and
Order on July 26, 2011, in which it addressed, inter alia, the specific question that is
the subject of the Community’s pending motion before this Court, i.e. whether the
legislative history suggests the General Council intended that recoupment payments
be primarily focused on the member’s residence rather than other structures.’

Whether the trial court correctly answered that inquiry is not before us. But because

116A C. Wright, A. Miller, & E. Cooper, Federal Practice & Procedure § 3986.1 (4th
ed. 2008).

 Memorandum Opinion & Order at 5-7 (July 26, 2011).
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it did address the very question the motion for reconsideration was designed to ensure
was addressed on remand, that motion is now moot.>
B

The Community also seeks reconsideration of our conclusion that it waived
any argument that the Estate’s appraisal was legally deficient. The Community
asserts that its “primary objection all along is that the Estate’s appraisal was legally
deficient.”® While this may be true, it is not evident from the record. The
Community did not properly raise this objection in the summary-judgment
proceedings before the trial court, and therefore waived it on appeal.

In its answer, the Community admitted that the Estate submitted a professional
appraisal,’ which is all the Estate was requited to do under Community law to obtain
recoupment.® The Community reiterated this admission in its summary-judgment
brief.’ And it submitted no evidence at all in support of its motion for summary
judgment or in defense of the Estate’s summary-judgment motion. It was only in its
appellate briefing that the Community began to articulate a theory—with no evidence

or expert testimony to back it up—that there was some legal deficiency with the

Estate’s appraisal.

See generally Little Six, Inc. v. Smith, 1 Shak. A.C. 130, 134 (May 28, 1998).

® Motion for Modification and Reconsideration at 3.
7 Answer at 94 (“Defendant admits that in conjunction with the Recoupment application
the Plaintiff submitted a professional appraisal . . ..”).

Consohdated Land Management Ordinance at § 4.11.

Commumty s Brief in Support of Motion for Summary Judgment at 2 (“Plaintiff was

required to submit an application and a professional appraisal with the Business Council,
which she did.”).

>
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So in the end, the Community’s request to reconsider this issue is a challenge
to our applicaﬁon of a well-settled principle: arguments not adequately presented to
the trial court, and made for the first time on appeal, will not be considered.!” Indeed,
the Community admits as much on reply, contending that the Court should permit the
Community to raise this new issue because it involves a pure question of law, because
the interest of “substantial justice” is at stake, because proper resolution is beyond
doubt, and because it constitutes a significant question of general impact or great
public concern.!!

We do not {ind these arguments compelling. First, whether the appraisal was
deficient is not purely a question of law. The law, i.e. the Ordinance, only requires
that an applicant for recoupment obtain a “professional appraisal.” And as noted, the
Community admits the Estate obtained one. The Estate’s appraisal is, therefore,
legally sufficient. The Community’s attack on the appraisal goes to its merits, not its
sufficiency. And an attack on the merits of an appraisal involves presenting facts
regarding the process used to reach the appraised value, and, likely, expert testimony
regarding why the process was inappropriate and why another process should have
been used.

Second, it is not at all clear that “substantial justice” favors the Community’s
position. As the Community has admitted, the Estate followed the letter of the law,

and, pending further proceedings,'® appears entitled to judgment.”® Neither is the

10 See generally Little Six, Inc. v. Prescott, 1 Shak. A.C. 157, 165 (Feb. 1, 2000).
t Community’s Reply Brief at 3-4,

2 We note that the Community has filed a Notice of Appeal from the Trial Court’s July
26,2011 ruling.
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matter beyond doubt—and least not in the Community’s favor. As we noted in our
original opinion, based on the plain language of the Ordinance, unless the legislative
history were to reveal that the General Council meant something other than what it
said, the Estate proved its recoupment claim for $850,000.

Finally, although we have acknowledged that interpretation of Section 4.11 of
the Ordinance is a question of “substantial importance” to the Community, we do not
believe its importance outweighs the administration of justice that requiring litigants
to raise issues before the trial court protects.' This case involves the Community
paying more (and we are mindful that a substantial sum is at issue) than it thinks it
should to this particular estate. If the Community believes that application of the
Ordinance as written will have a “general impact,” it is, of course, free to amend the
Ordinance.

II1

We have carefully considered the Community’s motion for reconsideration.

For the reasons discussed above, the motion is denied.

IT IS SO ORDERED.

Dated: August 18, 2011 \[m/ WCL__/
Judge \Wnya S. Hc@en, for the Court

" The Community’s assertion that the Estate is committing a fraud on the Community by
relying on the appraisal is not well taken. No facts in the record support this allegation,
Rather, the facts show that the Estate obtained an appraisal from the very appraiser the
Community recommended to it, and that the Community admitted before the trial court
that the Estate had obtained a “professional appraisal” and properly applied for
recoupment. See notes 7 & 9, infra.

" We note also that the Circuit Courts of Appeal invoke this exception rarely, and usually
only in cases where other of the exceptions have also been met, e.g. where failure to
decide the issue would cause a miscarriage of justice. See, e. g, Greenv. Los Angeles
City. Superintendent of Sch., 883 F.2d 1472, 1477 (9th Cir. 1989) .
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Shakopee Mdewakanton Sioux (Dakota)
Community, by and through its Business
Council,

Appellant/Defendant, App. Court File: 038-11
v,
Estate of John Lee Feezor,

Appellee/Plaintiff,

Opinion and Order

Before BUFFALO, HOGEN, and MASON MOORE, Appellate Judges
This matter returns to this Court after remand. We deny the Community’s motion to
file new evidence and affirm the trial court’s grant of summary judgment to the Estate of
John Feezor in the amount of $850,000.
L.
A.

The Community’s Consolidated Land Management Ordinance (the “Ordinance”)
contains a rather simple procedure for the estate of a deceased Community member to follow
to recoup the value of the decedent’s Reservation home and other improvements from the
Community. An estate representative must file an application and a professional appraisal of

the improvements with the Community’s Business Council, and if the appraised value is
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below $850,000, the Community must pay the estate the appraised value of the property.! If
the appraised value exceeds $850,000, the Community must pay the estate $850;000.2

In this case, it has been undisputed from the start that the Estate of John Feezor did
precisely what was required of it under the Ordinance; it obtained a professional appraisal
(from the appraiser recommended to it by the Community) and timely submitted an
application for recoupment to the Business Council. The Estate’s professional appraisal
valued the improvements on Mr. Feezor’s Community land assignment at more than
$850,000, so under the terms of the Ordinance, the Business Council wag required to pay the
Estate $850,000 for the value of the improvements,® But instead of following the Ordinance,
the Business Council got its own appraisal, which apparently valued the improvements at
less than $850,000, and then informed the Estate that it would only pay the amount of the

Business Council’s appraisal.’ The Estate brought this action to compel the Communit to
p p Y

pay the amount required by the Ordinance, $850,000.

' Ordinance at § 4.11.

*Id,

3Id. (“When the appraised value exceeds the maximum allowed for recoupment, the
Business Council shall provide payment that equals the current amount of funding available
to enrolled Community members for mortgage and home improvement loans that is
authorized at the date of recoupment.”),

* We use the term “apparently” because the Community did not submit its appraisal to the
trial court and that appraisal is not part of the record. A letter from one of the Community’s
lawyers to counsel for the Estate references an appraisal by S. Peters and Associates and says
that it valued the property at $658,000. See Exhibit 13 to Affidavit of Kevin Wetherille
(Feb. 12, 2010) (“Wetherille Affidavit”),

2
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B.

The parties brought cross-motions for summary judgment. The Estate argued that
under the plain language of the Ordinance, the Business Council lacked discretion to
challenge the Estate’s professional appraisal or to obtain its own appraisal. In opposition to
the Estate’s summary-judgment motion and in support of its own, the Community provided
no evidmce of any kind.’ Instead, it argued that although the Ordinance didn’t say so on its
face, the General Council intended to give discretion to the Business Council to reject
appraisals it deemed unreasonable or unreliable.®

The Community’s counsel also suggested at the summary-judgment hearing that the
General Council “deliberations” regarding the Ordinance indicated the General Council’s

view that recoupment was only supposed to be for the “home,” and not other improvements,’

> A party moving for or defending against summary judgment may not simply rest on the
pleadings; it must support its position with affidavits or documentary evidence. See, e.g.
Feezor v. Shakopee Mdewakanton Sioux Community, 3 Shak, T.C. 155, 166 (May 19, 1999),
Although the Community’s summary-judgment brief referred to an appraisal the Community
had received, the Community did not submit the appraisal to the trial court or submit an
affidavit verifying that an appraisal had been obtained or what its conclusions were. See
generally Community’s Brief in Support of Motion for Summary Judgment at 4. By
contrast, the Bstate submitted an affidavit with 16 exhibits in support of its cross motion for
summary judgment. Among the exhibits were the Estate’s application for recoupment, its
appraisal, its appraiser’s qualifications, and correspondence demonstrating that the
Community had recommended the appraiser that the Estate hired, See Wetherille Affidavit,
6 See Community’s Brief in Support of Motion for Summary Judgment at 4.
7 See Transcript of March 4, 2010 Summary Judgment Hearing at 5 (“And the General
Council sat through the deliberations that the General Council made on this and they knew
what the purpose of this [recoupment provision] was. And it was for the home, that’s how
the transcript reads,”). We took this representation to mean that the deliberations took place
when the General Council was actually considering enactment of the Ordinance. As will be
discussed infra, however, counsel was referring to statements made at a General Council
meeting more than a year and a half after the Ordinance was passed,

3
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But the Community did not submit the transcripts of those deliberations—i.e. the legislative
history of the Ordinance—for the trial court’s review,

Finding the Ordinance clear, the facts undisputed, and the legislative history missing,
the trial court granted summary judgment to the Estate and ordered the Community to pay
the Estate $850,000.

C.

The Community then took its first appeal. This Court agreed with the trial court that
the Ordinance was unambiguous and that in light of the undisputed facts, it appeared that the
Estate was entitled to summary judgment. But because the General Council has directed that
“the laws of the Community should first and foremost function in the best interests of the
Community as a whole, and should protect the interests of the Community before the
interests [of] any individual member, and before the interests of all other parties,”® we
reversed the grant of summary judgment and remanded the matter to the trial court so that the
court could receive the legislative history into the record and determine wheEher it supported
the Community’s position.”

In our opinion, we noted that the Community had not challenged the validity or the
methodology of the Estate’s appraisal, and rejected the Community’s argument, new on
appeal, that the Bstate’s appraisal was “legally deficient.”'® The Community moved this

Court to reconsider its conclusion that the Community had waived any argument that the

8 General Council Resolution 11-14-95-004, Jurisdictional Amendment, at 2.

? Shakopee Mdewakanton Siousx Community v, Estate of Feezor, No. 036-10, Slip. Op. at 7-8
(May 26, 2011) (“Feezor I").

74 at 3.
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Estate’s appraisal was legally deficient,!" This Court, in as plain language as we could

muster, denied the Community’s motion:

The Community asserts that its “primary objection all along is that the
Estate’s appraisal was legally deficient” While this may be true, it is not
evident from the record, The Community did not properly raise this objection

in the summary-judgment proceedings before the trial court, and therefore
waived it on appeal.

In its answer, the Community admitted that the Estate submitted a
professional appraisal, which is all the Estate was required to do under
Community law to obtain recoupment.  The Community reiterated this
admission in its summary-judgment brief. And it submitted no evidence at all
in support of its motion for summary judgment or in defense of the Estate’s
summary-judgment motion. It was only in its appellate briefing that the
Community began to articulate a theory—with no evidence or expert

testimony to back it up—that there was some legal deficiency with the Estate’s
appraisal,'?

Apparently we were not plain enough, however, because the Community pressed on with its
belated attempt to challenge the sufficiency of the Estate’s appraisal.
D.

On remand, the Community submitted the admittedly “sparse” legislative history
regarding the relevant section of the Ordinance—three pages of transcripts from General
Council meetings. Notably, none of the “legislative history” regarding Section 4.11 was
from the date the Ordinance was passed, i.e. the date of the General Council deliberations to

which we believed the Community’s counsel referred at oral argument. Instead, the

" The Community also asked this Court to revise its opinion and expand the breadth of the
legislative history to be examined. By the time briefing on the Community’s motion was
complete, however, the trial court had already considered all the legislative history the
Community submitted to it, so that portion of the Community’s request was moot, -

2 Shakopee Mdewakanton Sioux Community v. Estate of Feezor, No. 036-10, Slip. Op. at 4
(Aug. 18, 2011) (“Feezor IP) (internal citations omitted).
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Community focused on language from a meeting more than 18 months after the Ordinance’s
passage,

The Community argued that a statement at a General Council meeting in January
2004 indicated an intent to limit recoupment to “houses,” which was significant, according to
the Community, because the Estate’s appraisal included Mr. Feezor’s house, a garage, and “a
large outbuilding,” which cost Mr. Feezor more than $1 million to build.”* But as the trial
court noted, the rest of the post-enactment statements regarding the recoupment provisions
explicitly stated that recoupment was to be for all improvements to Community land
assignments. In answer to a question from another Community member during a discussion
about recoupment, the Tribal Chairman stated that recoupment would be for “the house, the
improvements, fences, garages, whatever,”"

The Community’s other tack on what was supposed to be a very limited remand to
consider the legislative history was to submit a new appraisal it obtained from the Office of
the Special Trustee for American Indians (the “OST Appraisal”). Following this Court’s
order to conduct that limited remand, the trial court granted the Estate’s motion to strike the
new appraisal from the record. And, finding that the “legislative history” evinced no intent
by the General Council for Section 4.11 to mean anything other than what it said, the trial

court granted summary judgment to the Estate in the amount of $850,000.

" Estate of Feezor v, Shakopee Mdewakanton Sioux Community, No. 645-09, Slip. Op. at 5
(Jul, 26, 2011) (“Second Trial Court Opinion™).

“1d at6 (quoting transcript from July 3, 2002 General Council meeting),
6
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E.

The Community then took the present appeal. The Commﬁnity challenges both the
trial court’s decision to strike the belated OST Appraisal and the trial court’s reading of the
legislative history. And once again, the Community pressed its untimely attack on the
Estate’s appraisal. We address each of these issues in turn,

II.

We review the trial court’s decision to strike the OST Appraisal for abuse of

discretion.'> The trial court struck the appraisal because the record in the trial court’s |

summary-judgment proceedings had closed more than a year earlier, noting that “[wlhen it

made and briefed its [summary-judgment] motion, the Defendant had full opportunity to put
into the record all the materials that it thought the Court should consider; and the Court did
consider those materials.”'® The trial court also took note of the limited scope of this Court’s
remand: “we reverse the grant of summary judgment and remand this matter for the limited
purpose of reconsidering the General Council’s intent based on an evaluation of the pertinent
part of the legislative history should it be made part of the record.”'” The trial court’s order
followed this Court’s remand instructions precisely, and Judge Jacobson did not abuse his

disoretion in granting the Estate’s motion to strike the OST appraisal.

Y See, e.g., Brannon v. Luco Mop Co., 521 F.3d 843, 847 (8th Cir. 2008),
'$ Second Trial Court Opinion at 4, As the Estate pointed out, if the Community had desired

additional time to obtain a new appraisal, it could have submitted a Rule 56(f) affidavit, See
Estate’s Brief at 6.

' Feezor I at 7-8 (emphasis added).

000037




The Community suggests that this case presents “extraordinary circumstances” that
would have allowed the trial court to accept evidence outside the scope of the remand. '®
Those circumstances, however, appear to be just that the Community didn’t know it could
get an appraisal from the OST until after summary-judgment briefing was complete. But
those are not extraordinary circumstances. '° Even if the Community didn’t know that it
could obtain an appraisal frolm the Office of Special Trustee, it knew it could obtain an
appraisal elsewhere (and apparently did, although it didn’t bother to submit that appraisal to
the court). We find this extraordinary-circumstances argument particularly unpersuasive
given that the plain language of the Ordinance doesn’t even contemplate consideration of a
second appraisal,

1.

The Community also contends that the trial court misread the legislative history,?’

We start by noting that relying on post-enactment statements to show a legislative body’s

intent is inherently suspect.

Post-enactment legislative history (a contradiction in terms) is not a legitimate
tool of statutory interpretation, Real (pre-enactment) legislative history is
persuasive to some because it is thought to shed light on what legislators
understood an ambiguous statutory text to mean when they voted to enact it

into law. But post-enactment legislative history by definition could have had
no effect on the [legislative body’s] vote.?'

18 Community’s Brief at 2-3,

Yerus v Buckley, 251 F.3d 668 (7th Cir. 2001) (on which the Community relies,

describing extraordinary circumstances that would permit a trial-court judge to go beyond a
remand order as “extraordinary unforeseen events”).
2 We review this question of law de novo.

2! Bruesewitz v. Wyeth LLC, 131 8. Ct. 1068, 1082 (201 1) (internal citations and quotations
omitted).
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Likewise, statements made at General Council meetings after the Ordinance was passed
cannot shed light on what the General Council had in mind when it enacted the Ordinance,
Had this Court been aware that there was no true (contemporancous) legislative history
regarding the recoupment section of the Ordinance, it may well not have granted the limited
remand, But because the General Council apparently did not discuss the recoupment
provision on the date it enacted the Ordinance, this post-enactment legislative “history” is all
that is available in this case to give the Court any idea of what the General Council intended
the recoupment provision to mean,

According to the Community, the General Council did not “contemplate a million
dollar monstrosity of an outbuilding” when it permitted recoupment for improvements.>® For
this proposition, rather than relying on the statements it relied on below, the Community
points to a statement by its counsel at a General Council meeting that improvements would
be valued at an approximation of “fair market value” because “[o]bviously Community
property has no real value because it’s on the reservation.”® The Community then contends

that “fair market value” was not accurately measured by the Estate’s appraisal.

# Because we find that the General Council discussions reviewed by the trial court support
the plain-language meaning of the Ordinance, we review them here. But in our view,
General Council meeting transcripts of meetings held after those at which the ordinance or
resolution at issue (or relevant part thereof) was enacted or amended do not constitute

“legislative history” and could not provide a basis for interpreting an enactment to mean
something other than what it says on its face,

3 Community’s Brief at 7.

#Second Trial Court Opinion at 6 (quoting July 3, 2002 General Council meeting).
9
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" This is enother newly minted argument by the Community that was not hinted at in
the summary-judgment proceedings. We granted a limited remand because the Community
argued that the General Council deliberations on the Ordinance demonstrated some intent by
the General Council to limit recoupment to “houses” and not outbuildings. And we agree
with the trial court that the General Council transcripts actually reflects the opposite
proposition given the Tribal Chairman’s statement that recoupment would be for “the house,
the improvements, fences, garages, whatever.” We did not intend by this remand to give
the Community the opportunity to come up with other arguments that it failed to raise in the
summary-judgment proceedings.*

Iv.

In its brief, the Community raised entirely new arguments about the merits of the
Estate’s appraisal, claiming that it was based on an improper appraisal method.”” But the
time to have made those arguments (which, so far as we can tell, are completely unrelated to.
the OST appraisal that the Community asserts constitutes an “extraordinary circumstance”
and are based on caselaw that is not new) was in support of its motion for summary
judgment.

We affirm the trial court’s order granting summary judgment to the Estate in the

amount of $850,000. And we deny the Community’s motion for relief to file new evidence.

25 ]—d

*In any event, we discern no intent in the post-enactment General Council transcripts to
exclude “million dollar monstrosity[ies]” from the definition of “improvements” in the
Ordinance, and no intent to restrict appraisals to any particular method.

*" Community’s Brief at 4-7.

10

000040




Furthermore, we will not grant any request for reconsideration based on any challenge to the
Estate's appraisal that was not directly and explicitly raised in the initial summary-judgment
proceedings, and if the Community files such a request and it does not cite to the specific
pages of the unstricken trial-court record that support its contention that the argument is not
new, the Court will grant the $2,500 sanctions against the Community’s counsel that the
Estate requested in its response to the Community’s motion for relief to file new evidence,

It is time for this case to come to an end; the Estate did what the law required it to do.
If the Community believes that the trial court or this Court has misinterpreted the Ordinance,
the General Council is certainly free to amend it so that in future cases, it is clear whether
“million dollar monstrosities” are to be valued, what appraisal method is required, and

whether the Business Council has discretion to challenge professional appraisals submitted

with recoupment applications.
SO ORDERED.

Dated: April 5,2011

Lfizﬁff e Jﬁg‘w‘

Pro Tem Judge Terry Mason Moore
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